IN THE APPEAL TO THE APPEAL BOARD 

FOR THE COUNCIL FOR MEDICAL SCHEMES

In the matter between:-

DISCOVERY HEALTH MEDICAL SCHEME

APPELLANT

and

 P E
        
RESPONDENT

JUDGEMENT OF THE APPEAL BOARD
‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑
A. INTRODUCTION

1. This is an Appeal in terms of S50 (3) of the Medical Schemes Act 131 of 1998 (“The Act”), against a decision of the Council for Medical Schemes Appeal Committee (hereinafter referred to as (“The Council”) handed down 15th June 2006.
2. The Appellant is Discovery Health medical scheme (hereinafter referred to as (“Discovery”), and the Respondent is PE (hereinafter referred to as (“PE”). The Appeal is against the finding of the Council.

3. The Appellant was represented by Adv. Ohannessian, instructed by Rapepport Inc. The Respondent represented himself.

4. The Appeal was against the ruling of the Council as handed done on the 15th June 2006. The Registrar for Medical schemes had ruled in favour of Discovery in a judgement handed down on 3rd March 2004, a ruling set aside by the Appeal committee of the Council for Medical Schemes.

5. The Appeal committee had found that the cancellation of the membership of PE was erroneous and directed that he be re – instated.
B. BACKGROUND RELATING TO THE APPEAL BOARD

6. This appeal was launched by Discovery, as per its Notice of Appeal dated 8th August 2006 and came to be heard on the 29 September 2006.
C. BACKGROUND RELATING TO THE CAUSE OF ACTION

7. On the 11 December 2003, PE applied to join Discovery
8. PE completed the standard Discovery application form.
9. PE was accepted as a member of Discovery, with effect from 1 April 2004.

10. It is alleged that shortly thereafter, PE suffered a heart attack, which heart attack provoked Discovery to conduct an investigation against him.
11. It is further alleged that this investigation led to Discovery on the 7July 2004 terminating PE’s membership on the grounds of material non – disclosure.
12. PE lodged a complaint with the Registrar of Medical schemes in terms of section 47 (1) of the Act.
13. On the 3 March 2006, the Registrar dismissed the complaint and ruled that Discovery had lawfully terminated PE’s membership on the grounds of material non – disclosure.
14. PE appealed the Registrar’s decision in terms of section 48 of the Act to the Appeal Committee.  
15. On the 15 June 2006, the Appeal Committee upheld the appeal and ordered Discovery to reinstate PE’s membership.

D. RULING IN RESPECT OF THE SCOPE OF THIS APPEAL

16. Having heard the parties we rule as follows on the scope of appeal:

17.
As mentioned, PE joined Discovery on the 11 December 2003 and was accepted as a member from 1 April 2004.

17. Both parties agree on the nature and sequence of events.  PE went for a routine medical examination to a Dr. J on 17 September 2003.  PE went for a routine consult with this doctor which was done, generally once a year.  He had no specific complaints or symptoms. On this occasion, Dr J found PE, on three separate occasions to have elevated blood pressure readings, which readings seem to come down with each visit.  In fact, the last reading on 21 September 2003, was 150/80 – diastolic normal.
18. Discovery produced Dr J’s letter written on 13 July 2004, testifying to the fact above – mentioned. Discovery further submitted as Exhibit “C” a form they generated filled by Dr J.  In this form, Dr J also records that PE had no symptoms and his blood pressure “is tans normal”.
19. Discovery produced PE’s application form which was duly completed by him. In this form, it is the contention of Discovery that the information contained in section “G” – “Mediese besonderhede, in particular question 4 subsection “g” in answer to the question – “Is u of enige van u afhanklikes al oit behandel vir enige van die volgende, hel enige van u of u afhanklikes symptome daarvan eervaar of lei enige van u nou daarvan”?, was false
20. Subsection "G” contains examples of “heart and vascular conditions” which include “hoe bloed druk”
21. Discovery relied solely on the response of PE to question 4(G) on PE’s application form as the basis of its decision.

22. Discovery’s heads stated: “When PE indicated … that he had never experienced symptoms of high blood pressure--- this statement was “incorrect”, alternatively false, a misrepresentation or material non – disclosure.

23. However Counsel for Discovery could not state how Discovery came to the conclusion that the statement was incorrect.
24. Discovery conceded that PE was not taking any medication for high blood pressure, was not suffering from high blood pressure, but Discovery felt that PE must have had symptoms of high blood pressure and could not have gone to the doctor three times or more, in the absence of any symptoms. Discovery also conceded that “Exhibit C” states that PE has no complaints and the consultation was a routine check up.
25. Whilst Counsel for Discovery clearly articulated the law regarding material non – disclosure, breach of warranty and misrepresentation, and advanced a compelling argument- he failed to show how PE committed all of the above.

26. PE denied that he was diagnosed as having high blood pressure or hypertension at the time of completing Discovery’s application form.  He further denied having given Dr J the permission to release any medical information about his health. He further denied any knowledge of the statement of Dr J prior to his termination of membership and neither was the “evidence” of Dr J presented to him to refute.
27. In this premise, we find that there was no any misrepresentation or non – disclosure of material information by PE as regards the contents of the Application form, as completed by PE.

28. Accordingly we find that there has been no non – disclosure of any material information, as contemplated in Section 29(2) (e) of the Act.
29. No conclusive proof was placed before the Appeal Board to show that PE’s response to question 4(g) of the application form was false, incorrect or amounted to material non – disclosure.
E. ORDER

We make the following Order:

30. discovery’s appeal is dismissed

30.1 The order of the Appeal Committee is upheld
30.2 Finds in favour of PE
30.3 Direct that Discovery re- instate PE’s membership, with full benefits as per benefit option up to and including the date of this decision.
‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑
‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑
‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑
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