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A. INTRODUCTION

1. This is an Appeal in terms of S50 (3) of the Medical Schemes Act 131 of 1998 (“The Act”), against a decision of the Council for Medical Schemes (hereinafter referred to as “The Council”) dated 15th June 2006.
2. The Appellants are “Lifemed” and “Compcare, hereinafter referred to as appellants”. The Appeal is against all of the findings of the Council.

3. The parties were both represented.  The Appellants were represented by Advocate Bothma, and the instructing attorney, Johan Henning from Hofmeyr Herbstein &Gihwala Inc. The Respondent was represented by Adv.  M N Maenetja, instructed by Gildenhuys Lessing Malatji Inc.
4. The Council refused the appellants’ applications for exemption on the basis that the appellants failed to show an exceptional case as contemplated in section 8(h) of the Act.
B. BACKGROUND RELATING TO THE APPEAL BAORD

5. This appeal was launched by Lifemed and Compcare, as per its Notice of Appeal dated 15 May 2006, heard on the 29th September 2006.
C. BACKGROUND RELATING TO THE CAUSE OF ACTION

6. The Appellants are both medical schemes registered in terms of the Act.
7. On the 10th March 2005, Appellants applied to Council for an exemption from the provisions of section 35(8) (d) and category 3(a) read together with Regulation 30 (3A) of the Act.
8. The exemption applied for related to an investment made by the appellants in a company named Rostech Development (propriety) limited prior to coming in to force of the Act.
9. The Appellants initially applied for exemption during 2004, which application was refused by Council in a letter dated 31 August 2004, with an instruction to dispose of the investment before 31 December 2004.

10. The Appellants could not dispose of the said investment within the stipulated time frame set by Council. A
11. +fter seeking independent advice from Quadrant they were advised that the investment if disposed as required by Council, would most likely realise a value of 20% to 30% less than the market value of the underlying assets.
12. On the 10 March 2005, the Appellants applied to Council for an exemption from the provision of section 35(8) (d) and category 3(a) read together with Regulation 30 (3A) of the Act.

13. In a letter dated 17 March 2006, Council declined again to grant exemption from the provisions of section 35(8)and category 3(a) read together with regulation 30(3A) and directed that the investment must be disposed of at a value of not less than 80% of the value of the investment as determined by an independent appraiser.
14. The Council refused the applications for exemption on the basis that the appellants failed to show an exceptional case as contemplated in section 8(h) of the Act.
D. RULING IN RESPECT OF THE SCOPE OF THIS APPEAL

15. Having heard the parties we rule as follows on the scope of appeal:

E. EXCEPTIONAL CIRCUMSTANCES

16. The Appellants argued that exceptional circumstances exist for purpose of section 8(h) of the Act because the investment made by the medical scheme in Rostech was made during the period 1997 – 1998, under a totally different legislative regime, the Medical Schemes Act, No 72 of 1967.

17. They contended that the trustees at that time ensured that the investment complied with the provisions of the previous act and disclosed it to Council.  The current Act came into operation after the investment had been lawfully made.
18. They further argued that section 35(8) of the Act does not have retrospective operation and is currently applied as such by the Council as evidenced by the correspondence between Council and the Appellants.

19. They argued further that even though it is their view that section 35(8) does not have retrospective operation, they attempted to co – operate with Council by obtaining independent advice on the valuation in respect of the property as well as an opinion on the value of the Appellants’ minority shareholding in Rostech.

20. They argued that security of tenure considerations were the main reasons for the initial joint venture and are still very important to the scheme and this constitutes exceptional circumstances.

21. The Appellants maintain that Rostech has been financially sound and still is and further, the rental payable to Rostech is market related and  is therefore not in the interest of the appellants to dispose a sound investment below its market value.

22. On the other hand, Council argued that the Appellants failed to make out a case for an exemption in terms of section 8(h) of the Act.
23. They argued further that the fact that the investment was made before coming into operation of the Act and disposing of their non- controlling interests in Rostech at a discount of between 20% and 30%, the two grounds do not constitute exceptional circumstances for the purposes of section 8(h) of the Act.

24. The Appellants’ investment acquired under the 1967 Act is not different or rather distinguishable from all other medical schemes who could have made similar investment under the 1967 Act, all schemes are bound by the provisions of section 35(8)of the Act.
25. Investment in Rostech was indeed permitted under the 1967 Act but is prohibited under the Act by section 35(8).
26. For the Appeal Board to uphold the appeal and for the appeal to succeed, the Appeal Board must be convinced that there was exceptional circumstances and that the Council erred in making a decision that the were no such exceptional circumstances

27. The Appeal Board found itself in a difficult position during the hearing in that Counsel for the Appellants abandoned any argument on why there are exceptional circumstances and therefore their application that they should be exempted from the provisions of section 35(8) of the Act. Instead counsel advanced strong arguments regarding retrospectivity and vested rights.
28. We, therefore as the Appeal Board, refrained from entertaining the retrospectivity and vested rights argument and believe that it is not the place of this Appeal Board to make a ruling to that effect

29. We do however appreciate the arguments by the parties on this point. We are cognisant of the general rule that states that statutes are not to be construed as having retrospective operation unless such a construction is expressly or by necessary implication required by the language of the Act. If one looks deeper into what retrospectivity is all about one finds that a retrospective statute is one that operates for the future only, it is prospective, but it imposes new results in respect of a past event, it goes without saying that if we were to pronounce ourselves on this aspect we would have come to a different conclusion. 

30. This view is driven by the fact that if we were to do so, considering that the Appellants’ prayer in their heads of argument was for the Appeal board to overturn the decision of the Council and to grant the exemption as requested, then we will be failing in discharging what we believe was the instruction to us and would not want to open up a flood gates of cases by other medical schemes on similar issues.

31. We are inclined to agree with Council that the ground mentioned by the Appellants’s as constituting on exceptional circumstances cannot be considered as such.
32. We deem that the Act does not define what is meant by an exceptional circumstances; however our courts have assisted in giving meaning and proper interpretation. The meaning we wish to attribute in this case is as strict meaning to the phrase.
33. It is submitted that the responsibility for establishing the existence of “exceptional circumstances” and thus the basis for an exemption in terms of section 8(h) lies with the party seeking such an exemption

34. In Norwich Union Life Insurance Society v Dobbs 1912 AD 395 Innes CJ stated as follows:

The question at once arises, what are “exceptional circumstances”? Now it is undesirable to attempt to lay down any general rule.  Each case must be considered upon its own facts.  But the language of the clause shows that the exceptional circumstances must arise out of, or be incidental to, the particular action; there was no intention to exempt whole classes of cases from the operation of the general rule.  Moreover, when a statute directs that a fixed rule shall only be departed from under exceptional circumstances, the Court, one would think, will best give effect to the intention of the Legislature by taking a strict rather than a liberal view of applications for exemption, and by carefully examining any special circumstances relied upon.’
35. Having considered this case, and others in which the meaning of the term was debated, Thring J in MV AIS Mamas Seatrans Maritime v Owners, MV AIS Mamas and Another, 2002 (6) SA 150 © stated as follows:
It is clear that it is neither desirable nor, indeed, possible to attempt to lay down precise rules as to what circumstances are to be regarded as exceptional and what are not.  Each case must depend on its won facts.  And so, as Comrie J said in Mohammed’s case supra at 513j – 514b   propos the judgement of the Constitutional Court in S v Dlamini; S v Dladla and Others; S v Joubert; S v Schietekat 1999 (4) SA 623 (CC) (1999(2) SACR 51; 1999 (7) BCLR 771):
… (T) he Constitutional Court, per Kriegler J, declined to essay a definition of “exceptional circumstances”, for that was thought to be attempting to define the indefinable.  On the other hand, the expression was not so vague as to be void. (Paragraphs) [74] to [76] it is at least clear, however, that this statutory criterion, formidable though it may conceivably be, is flexible and subject to judicial control on a case- by- case basis. (Paragraph [74].)

Furthermore, circumstances which may be regarded as “ordinary” in one case, may be treated as “exceptional” in another. (paragraph[76].)’
What does emerge from an examination of the authorities, however, seems to us to be the following:

36. What is ordinarily contemplated by the words ‘exceptional circumstances’ is something out of the ordinary and of an unusual nature; something which is excepted in the sense that the general rule does not apply to it; something uncommon rare or different;”besionder’,’seldsaam’, ‘uitsonderlik’,or ‘in hoe mate ongewoon’.

37. To be exceptional the circumstances concerned must arise out of, or be inclined to, the particular case.

38. Whether or not exceptional circumstances exist is not a decision which depends upon the exercise of a judicial discretion: their existence or otherwise is a matter of fact which the court must decide accordingly.

39. Depending on the context in which it is used, the word ‘exceptional’ has two shades of meaning: the primary meaning is unusual or different; the secondary meaning is markedly unusual or specially different.

40. Where in a statute, it is directed that a fixed rule shall be departed from only under exceptional circumstances, effect will generally speaking best be given to the intention of the Legislature by applying a strict rather than a liberal meaning to the phrase, and by carefully examining any circumstances relied on as allegedly being exceptional

41. No argument was put before the Appeal Board to show why the decision of Council not to grant an exemption should be overruled.  The Appellants failed to establish exceptional circumstances within the meaning applied in the above tests.
42. It must be emphasised that it was the Appellants who initiated the appeal in terms of section 8(h) for exemption from section 35(8).  This was not done in response to any directive from either the Register or Council.  It was the scheme which interpreted section 35(8) to be currently applicable to them and hence applied for exemption.

F. ORDER

We make the following order:

43. appeal is dismissed

44. the order of Council is upheld
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