APPEAL COMMITTEE OF THE COUNCIL FOR MEDICAL SCHEMES

In the matter behween:

SELFMED MEDICAL SCHEME Appellant

and

REGISTRAR OF MEDICAL SCHEMES Respondent
RULING

Introduction

i This i3 an appeal against a decision of the Office of the Registrar of Medical
Schemes (“the Registrar’™) refusing to register a rulc in the form in which it

was submitted by the scheme.

2 The tule in question (rule 14.4.1), as the rubric under which it appears attests,

deals with “‘foreign claims”. It reads as follows:

“No benefits for Claims originating ouvtside the borders of South
Africa, with the exception of claims originating in Namibia, which



will be dealt with in accordance with the corresponding Benefits

and tariff siructures as described in this annexure for local elaims

and subject to the maximums, where applicable.” [sic]
There is something amiss in the grammar, but the essence of the mle 15
unmistakably to exclide claims arising from injuries or conditions sustained
and treated beyond South Africa’s borders. Those oniginating from Namebia
will be paid, however. The grammatical lapse comes in the form of & missing
verb or phease. The rule says “No bepefits for Claims originating outside the
borders of South Africa ...”. But what of such claims? Surely the intention is
to say no benefits for claims originating extra-tersitorially “shall be paid” or
“shall be eligible for payment”. Bur, this grammatical fowr pas needs not

detain us unduly because we get the drift of what is intcnded.

At the tail-end of the rule, the Repistrar added the words, “Subjeet to PMB’s”
and then affixed a stamp dated 1 October 2008 indicating that this is the

formulation of the rufe that he had registered on that date,

In her written submissions on behalf of the Registrar, Ms Steinberg says the
Registrar “suggested to the appellant that the rule be worded” so as (o include

the following last sentence to the rilc:

“Members will howeyer be entitled to PMBs in respect of medical
emergencies originating outsgide the borders of South Africa.”

We are requested by the scheme to set aside the Registrar's decision, and to

direct him to register the rule without variation.



7 We are also requested to direct the Registrar to approve and register the
scheme’s “benefit options”. But this aspect of the appeal was not canvassed
sufficiently on the papers and po argument was advanced bQ vither party
thereon at the hearing of the matter. Indeed, argument by both counsel, not
caly in their written submissions but also at the hearing, focussed on

registration of ule 14.4.1.

8 The standard that has to be met for purposes of the registration of a mle are
different from thet required for the approval or withdrawal of a benefit option.
The former requires consistency with the Medical Schemes Act, 131 of J998
(“the Act™) and faimess to members; the latter requires financial soundaess of
the benefit option. We have not been addressed on the latter issue and so are

not in any position to raake a finding thereon.

The Registear’s Case

9 Ms Steinberg for the Registrar seeks to justify the inclusion of medical
emergencics (but not PMB conditions as listed in ammexurc A to the
regulations) within the compass of the rule by pointing out that regulation 8(3)

of the Act requires that PMB services be covered in full by the scheme

9.1  where that sexvice is not available from a designated service provider

(“DSP”} in South Africa, or whers no DSP can offer that service in

South Afpca; or
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I

92  where the member’s condition requires immediate medical or surgical

reatment.

Ms Steinberg also submits that on a proper construction of section 29(1)(p) of
the Act, whete a member receives medical treatment outside South Africa, the
schemne would only be liable to cover 8 PMB service to the extent that it would
have done so had the member obtained that serviee in a South African public
hospital. She secms to suggest that the member would have 10 make a co-
payment in respect of the difference between what the foreign hospitai or
service provider charges, on the one hand, and that which the scheme pays in

accordance with the applicable local tariffs on the other.

She then concludes that the Registrar's purpose is to ensure that the rule is
formoulated in & manner that accurately reflects the bemefits available to the

scheme’s members in the event of them recciving medical treabment ouiside

South Africa

The Scheme’s Case

12

I eaving aside the discursive academic treatise on possible meanings of section
29(D)(p) of the Act, and a brief discourse on the faw as relates to prescribed
minimom benefits, the over-arching submission advanced by Mr Fagan on
behalf of the scheme seems to be this: the Registrar’s truncated definitos of
PMBs for the sole purpose of his variation of this rule (focusing cover only on

medical crergencies) will serve only to mislead and sow coninsion in the



minds of the scheme’s members as regards the extent of benefits to which they

arc entitled under the PMB regime. In this regard, he makes the following

submissions in elucidation;

12.1

12.2

12.3

12.4

On a proper analysis of the legislative scheme relating to PMBs, cover
is not available to members for PMB conditions sustained outside

South Africa (except, cxpressly, those sustained in Namibia because

Namibia is a member of the Board of Healthcare Funders);

The reason for this is that the Legislature could not have intended that
mcdical schemes should be Kable for costs of FMBs ftrespective of
wherever in the world those costs are incumred because that would

bankrupt schemes.

The Registrar cffcctively recognises this by seeking to limit cover of

PMBs sustained abroad only fo medical emesgencics.

But the Registrar does not have the power, in ultram legis, to alter the
statutory definition of “prescribed minimum benefits™ as contained in

ragulation 7.

Since the Registrar does not have this power, members of the scheme
would be entitled (on the Registrar's variation of the rule) to claim full

bepefits for an eleclive treatment of 2 PMB condition performed st a



foreign hospital even if the same procedure could have been performed

i South Africa at lower cost.

12.6 The Act does not envisage a situation where a member of the scheme
incars PMB costs outside South Africa. If that were the case, there
would have been no need for members to take out wravel health
insurance when travelling outside South Africa. If the lattsr werz to
happen, and the member sustains a PMB injury abroad which is treated
there, and the scheme refuses to pay for the treatiment, the membcer
would be mulcted in significant medical costs if the appeals committee

and the appeal board uphold the basis for the scheme’s refusal to pay.

The Appeal Ruling

14

It is true that this appeels commitee has never before had w deal with the
issue that is now before it, namely, whether or not PMB conditions sustained
outside South Africa are covered by the PMB provisions in the Act. That is the
issue before us and so previows rulings dealing with the meaning of Lhe

payment of PMB costs in full are not directly in point.

Mr Fagan is quite correct, with respect, when he says this committee does not
by its rulings bind itself to 2 particular view op an issue. It does not set
precedents for ftself. Each matter is determined on its own terms, It is in this
lipht that this rulisg must be understood. This ruling does not sct a precedent

either for this committee when faced with claims for PMB conditions
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sustained and treated cxtra-terrioriatly in the famre, or for other schemes

which may or may not contain a similar rule.
The concept of “prescribed minimum benefits™ is defined in regulation 7 as
15.1 any emergency medical condition, and

152 the diagnosis and tcatment paits listed in annexure A of the

regulations.

While the Registrar does not have the power to alter that definition, he does

have the power, conferred on him by scetion 31(4) of the Act, to “order” a

medical scheme

16.1 cither to amend 2 rule in a manper indicated by him within 30 davs of

the order,
16.2  or to apply a rele in a manner indicated by him

whenever he is of the opivion that the rule in gpesiion is being applied in a

maoner that is inconsistent with the provisions of the Act.

It is clear from Mr Matshidze's [stter of 15 October 2008, addressed to the
scheme's principal officer, that the Regisrar’s office has invoked the power

confarred on the Registrar by section 31(4) of the Act (see para 2 of the letter
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dated 15 October 2008 — annexure “D" to the scheme’s papers). But by then,
the Registrar appears to have already registered the rle as varied by him mwo
weeks previously — on 1 QOctober 2008. This, the provision does not seam to

countsnanca in our vicw.

The power that he docs have is to express an opinion that the rule in guestion
is inconsistent with the Act, or that it is being applied in a manner that is
inconsistent with the Act, and order the scheme to amend it in & maoner
indicated by him or «pply it in such manner. The Registrar’s concern s that
the rule in its un-amended form is inconsistent with the PMB provisions in the

Act. The question that then arises is whether or not the opinion is comrect.

This enquiry hus two parts to it in owr view. The first is whether PMB
conditions sustained and trcated abroad are covered al all within the scheme of

the Act. The second is whether they are covered in full.

The Act is silent in respect of both. The scheme seems to amswer both
questions in the negative, while the Registrar, through his counsel, seems to
suggest that while PMBs sustained extra-territorially are also covered by the
Act, they are only covered to the extent that the scheme would have been
Hable for costs of treatmnent in a South African public hospital. For this Jatter
proposition, Ms Steinberg rclics on an interpretation of section 29(1)(p) of the

Act, It reads:

“No Jimitation shall apply to the re-imbursement of any relevant
health service obtained by a member from a public hospital where
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this service comples with the genmeral scope and level as
conterplated in paragraph (o) and may not be different from the
entitlernent in terms of a service available to a pnblic hospital

patient.”
Mr Fagan has taken us throngh an interesting anmalysis of whal the provisien
may mean, We believe that tn essence the provision seeks to proteci members
against two possible ills. The first is where a member is reimbutrsed by the
scheme less than he acually psid the service provider for qualifying medical
expenses. The second is where the member receives poorer health service than
the level of minimum benefits 10 which he is entitled in terms of the niles. The
standard for the level of minimum benefils is what patients receive at public
hospitals. Thus, the scherme may not pay less for the treatment of any
qualifving medical condition than would be sufficient to cover treatment of
that condition at a public hospital. In the result, the phrase “differont from” in
the second part of the provision in treth connotes “less than”, so Lhat the
meaning is that & scheme may not pay for healih services that are less than
those for which public hospitals provide i relation to the medical coudition in

question.

it is in this context that we understand Ms Steinborg’s submission that “a
member may be entitled to claim for a PMB service received in a forcign
public hospital to the same extent that she would be entitled to claim for a
PMB service meceived in a South African public heospital” and that “this
construction of section 29(1)(p) doss not expose the medical scheme to
amything more than its liability to & toember using 2 public hospital i South

Africa”.
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If that is the case, we ate puzzled as regards why PMB cover should be
confined only to emergency cases. Surely the same could apply with equal
force in relation to PMB conditions generally, so that Mr Fagan’s extreme
example of a member who travels, electively, to the United Staies for a bone

marrow transplaat in the treatment of acate leukaentia loges ils traction.

On our understanding of the import of ssction 29(1Xp) as articulated above,
bearing in mind that no mle that is Inconsistent with the Act has validity, it
would ordinarily seem to us unnecessary for (he Registrar to impose a
condition that members are entitled to PMB cover in respect of injuries
sustained and treated outside South Africa. But because the scheme has
advanced ap argument that PMBs sustained offshore are not covered by the
Act, we believe that the Registrar is well within his powers {conferred on him
by section 31(4)) to order the schame to amend the rule or apply it in 2 manner
that is consistant with the Act if he is of the epinjon that it is not. Clearly he
believes that the exclusion of PMBs from cover is inconsistent with the

provisions of the Act. We believe he is correct in so believing.

The Act docs not seem to distingeish between PMB condidons sustained
abroad on the one hand and those sustained locally on the other. The
submissions advanced by Mr Fagan for the proposition that the Act was never
intended to cover injuries of 2 PMB type sustained abroad do not, in our
respoctful view, seem to surpass the srzmdard set by section 29(1)}p) as we

understand it. I the standard is as set by section 29(1)(p), namety, health
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service standard that is no less than that provided by public hospitals in South
Adfica, then we do not belicve that the scheme would be pushed precipitousky
on a bankruptcy path by PMB claims originating anywhere in the woerld any
readily than would be the case if such claims originated from Namibja. In
other words, whether the claim originates in Namibia or in Jamaica, the
scheme’s liability will be limited to the equivalent of the cost of treating that
condition in a South African public hospital. This appears to be the Registrar’s

understanding (see par 18 of written submissions filed on behalf of the

Registrar).

The only limit to the scheme’s liability to pay for PMBs is contained in
rcgulation 8(2)(b) and that ix whers the member obtains PMB treatment
voluntarily from a non-DSP. Even then, it is not the eatire paymcat that is
withheld but only part of it as prescribed in the rules for that particular
condition. The suggestion by the scheme that it is not liable for any pavment
whatsoever in relation to any PMB condition sustaincd abroad clearly offends
against the scheme of the Act which (in section 29(1)(0) read together with
regulations 7 and 8) requires that rules make provision for the scope and level

of preseribed minimumn benefits.

There is no provision anywhere in the Act that PMBs sustained abroad are not
covered ai ail. If 2 member of ine scheme, while visiting family in Jamaica for
two weeks, happens to discover on his third day that he has contracted cholera
(cod= 338S), and there is no DSP apywhere in Jamaica, it would be

unreasonable of the scheme to expect the member to fly back to South Africa
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for the “medical management” prescribed as treatment for that condition with
a local DSP. If there shonld be a shortfafl between the minimum benefit to
which the member is entitled on the ove hand, and the fee charged by the
Jamaican service provider on the other, then the balance should be covered by
the member’s travel health insurance if he has taken onc; or a co-payment
from his own pocket if has not. Even though the service is involuntary, that
does not mean that the scheme is lable for whatever fee the service provider
decides to charge. Section 29(1)p) sers the minimum standard as the cost that
a Scuth African public hospital wonld have charged. Cn that understanding,

the difficulties to which Mr Fagan points disappear.

We are thus satisfied that the Registar's concermn is justified and that the
scheme onght to amend the rule in the manuer indicated by the Registrar,

subject 10 what we say below as regards the Registrar's formulation of the rule.

The Registrar’s Formuiation

29

As already pointed out, there appears to be no justification m our view for
fimiting application of the rule only to medical emergencies and exctude the
other part of the definition of PMBs. It thus scems to us that a better
formulatioﬁ may be one that includes both parts of the definition of prescribed
minitauin benefits. In this regard, Mr Fagan was guitc correct in submitting
that the Registrar does not have the power to alter the statutory defmition of
prescribed mHnimum benefits. We would thus suggest the following wording

of the Jast sentence of the mie:



“This excluzion shall not apply to prescribed minimum benefit
claims originating outside the hoarders of South Africa™

30 This is really a belt and braces job becausc the Act expressly provides that
PMBs cannot be excluded. It makes no distinetion between PMBs originating
in South Africa on the one hand, and those originating elsewhere on the other.
But because the scheme in this case proposes that PMBs originating outside
South Africa are inits view excluded from cover, it is necessary to include this

last sentence 5o as to make it clear that they ars not.
Findin

31 In the tesult, the scheme is ordered 1o amcnd the rule in line with the

Registrar’s direction, subject 1o the wording provided above.
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