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REGISTRAR OF MEDICAL SCHEMES WINS BACK R33 MILLION FOR
MEMBERS OF OMNIHEALTH.

The Registrar of Medical Schemes, T. Patrick Masobe, has today obtained an order
from the Transvaal Provincial High Court granting his application to have the
approximately R33 million personal medical savings account (PMSA) moneys owed to
former Omnihealth members paid back to them.

The Registrar filed the application with the High Court following moves by Omnihealth
liquidators, Lazarus Mpanana Ledwaba and Alta van Wyk to have the money retained
as part of Omnihealth insolvent estate.

The liquidators argued that since Omnihealth failed to keep the money separate from
other moneys of the scheme, the money was to be retained as part of the insolvent
estate. The Registrar opposed this move as PMSA moneys constitutes trust money
and does not form part of Omnihealth insolvent estate. Furthermore, the rules of
Omni health medical scheme clearly stated that PMSA money belonged to members
and should be either paid to the next scheme that also has the PMSA or paid in cash
back to the members.

Judge J du Plessis found in favor of the Registrar and maintained that Omni health’s
rules, which serve as an agreement between the member and the scheme, stated that
the balances in the PMSA shall at all times remain the property of the member.

The learned judge made the following order:

- That the credit balances in the Omni health personal medical savings accounts
constitute trust money per provisions of Protection of the Funds Act (Financial
Institutions Act, Act 28 of 2001);

- The liquidators of Omni health should pay to KwaZulu Natal Medical Scheme such
portion of PMSA funds, including interest that has accrued, to Omni health
members who joined KZN Medical Scheme;
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- The liquidators should pay such portion and interest to former members of
Omnihealth who did not become members of KZN Medical Scheme. These
payments have to be effected within 60 days of the issuing of the order; and

- The liquidators were also ordered to pay the Registrar’'s costs, which shall include
costs of two counsels.

Background:

Omnihealth was declared insolvent with no prospect of recovery and placed under
liquidation on 29 November 2005. Two liquidators, Lazarus Mpanana Ledwaba and Alta
van Wyk were appointed to handle the liquidation process. The scheme had PMSA
balances amounting to R33 million that were owed to members. The Registrar
ordered the liquidators to pay these amounts to members and their new scheme, a
request that the liquidators refused as they elected to retain the money as part of the
insolvent estate. It is at this point that the Registrar launched an application to the
High Court in order to prevent the prejudice to ordinary members of Omni health.

Notes for Editors:

1. The Registrar and Council for Medical Schemes regulate the functioning of Medical
Schemes in terms of Medical Schemes Act 131 of 1998.

2. Section 26(1) (a) of MSA states that a registered medical scheme is a body
corporate...furthermore Section 32 states that the scheme’s rules are binding on the
scheme and its members.

3. Section 30(1) (e) of MSA schemes provide for the establishment of medical savings
accounts.

4. The Johannesburg High Court reached its’ decision by looking at both the provisions of the
MSA and Financial institution (Protection of Funds) Act, 28 of 2001, www.fsb.co.za

5. The full version of the High Court of SA: Transvaal Provincial Division, Case No. 18545/06
Judgment is available on the Council's website www.medicalschemes.com or you can call
Phumla Khanyile, Communications Officer at 012 431 0581 or T. Patrick Masobe, Registrar
at 012 431 0503.
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In the matter between:

THE REGISTRAR OF MEDICAL SCHEMES

and

LAZARUS MPANANA LEDWABA N.O.
ALTA VAN WYK N.O.

‘ KWAZULU NATAL MEDICAL SCHEME

THE MASTER OF THE HIGH COURT

Case No: 18545/ 06

" 'Date heard: 01/ 12 / 2006
' Date of judgment; 30 / 01 /2007

Applicant

157 Respondent

2" Respondent
~ 3% Respondent

4™ Respondent

JUDGMENT

DU PLESSIS J:

In terms of section 30(1)(9) of the Nledlc:al Schemes Act, 131 of 1998

‘(“the MSA™, the rules of 2 medical scheme may provide that members of such a

scheme be allocated personal medical savings accounts. The purpose of such a

personal medical savings account is to provide a facility for members to set aside

funds with which to meet healthcare costs not covered in terms of the scheme’s
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benafits. Members pay an agreed monthly amount into their respective personal

medical savings accounts.

- Omnihealth Med‘ieet‘Ai‘d. Scheme is a -rnedteal scheme registered under
the MSA. lts rules provide for the eetebliehment by its members of personal
medical savings accounts and most of its members have such accounts. On 29
Novermnber 2005 Omnihealth was placed under liquidation. The issue in this
application is whether the amounts standing to the credit of me‘mbers in their
personal medical savings accounts constitute an asset of Omnihealth and thus

fall into the scheme's insolvent estate.

The eppllcent the Registrar ef Medlcel Sehemee, contend thet the
emeunte etendmg te the credxt of membere in thelr pereenel medrcel sevmge
accounts constitute trust money and that the money does not form part of
Omnihealth’s insolvent estate. Most of the members who have a personal
medical savings account (“F’MSA”) have on 1 Navember 2005 become members
of KwaZulu-Natal Medical Scheme, the third respondent in this application. The
applicant contends that the amounts standing to the credit of those members in

. their PMSA s must be transferred te the thlrd reer:rt::nr.tent1 (‘l‘he th:rd reependent
was cited fer its interest in the application but took no perttherem ) Seme ef

Omniheaith's members did not join another medical scheme. In respect of thase

1 paragraph 8 of Appendix 1 o Omnihealth’s rutee provides that, should a member be transferred
ta the membership of another medical scheme that provides far a PMSA, “the balance due to the
member must be transferred” to such other scheme within a specified time.



30-JAN-200T(TUE) 10:53 SAVAGE J005TE & ADAMS (FR¥J0T24528230 P.o0d

members the applicant contends that the amounts standing to their credit in their

PMSA's must be paid out to them®.

When Ommheelth was Ilqmdeted the Master of the ngh Court the fourth
respondent, appointed the first and second respondente as the jOII'lt liquidators.
The Master did not participate in these proceedings. The first and second
respondents (“the liquidators”) deny that the amounts standing the credit of
members in their PMSA’s constifute trust money. In entf event, the liquidators
point out, Omnihealth did not keep the PMSA-money eeperete from other money
at its disposal. It sonducted six banking accounts into which it deposited all the
money at its disposal without differentiating between F’MSA—tunde and other
funds. Thus, so the Itquldetore contend, the PMSA—money became the property
of the banks i in questton and upon mthdrewel thereof will be the property of the
insolvent estate. The members, so the liquidators contend, have no more than

concurrent claims for the credit balances in the PMSA's
Do the credit balances in the PMSA’s constitute trust property?

Bemg a medlcel eoheme as contemplated in section 1 of the MSA
Omnihealth is eieo a “financial tnstttutlon as clefrned in eectton 1 of the Fmancrel
Institutions (Protection of Funds) Act, 28 of 2001 (‘the Fl Act”). Section 1 of

~ the FI Act defines “trust property” as:

! paragraph 7 of Appendrx 1 to the rules provides that the balance of a PM3A must wrthm a specified
titne be “refunded” to a member who has terminated membership.
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“any corporeal or incorporeal, movable or immovable asset invested, held,
kept in safe custody, controlled, administered or alienated by any person,
partnership, cphpany or trust for, or on behalf of, another person,

-' -partnarshlp company or truat and auch other parspn par’marshlp, _

company or trust is hereinafter referred to as the principal”.

A registered medical scheme is a body corporate (section 26(1)(a) of the
MSA). In terms of section 32 of the MSA, the rules of a medical scheme are
hinding on the scheme and on its members. The rules constitute the agreement
betweean the scheme and its members (Joubert et al, The Law of South Africa

(2™ ed.) Vol. 1, para. 620).

Omnihealth’s rules constitute the written instrument E(a'graerﬁahtl) under
which the scheme received, kept and administered members' PMSA-funds (see,
again, section 30(1)(e) of the MSA). Rule 13.5 reads as follows:

| “The hatance standing to the credit of a member in terms of an option
which provides for personal medical savings accounts shall at all times
remain the property of the member."
o Appandlx 110 the ruies apamﬂca!ly daala Wlth personal madlcal savmgs
.‘ accounts. Paragraph 4 tharaof provzdes that funds “aIlpcated to the mambers
PMSA shall be available for the exclusive benefit of the member and his/her
dependants. Any credit balance in the PMSA at the end of a financial year

accumulates for the benefit of the member”. In terms of paragraphs 7 and 8 of
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Appendix 1, amounts standing to the credit of a member must respectively be
refunded to the member when his or her membership is terminated or, when he
or she joins another scheme with a PMSA-option, the amount standing to his or

her credit must _bé paid over to the other scheme,

The quoted provisions of Omnihealth's rules leave no doubt that
Omnihealth, in the words of the Fl Act's definition of “trust property”, invested,
held, kept in safe custody, controlled (or) administered” the PMSA-funds *for, or

on behalf of, another person”, namely the relevant member.

The Regulations promulgated under the MSA also leave no doubt that
PMSA—fundS constitute trust property. Thus, regulation 10(3) of the Regulations
| 'promulgéted'und‘er”thé' MSA provides: " T .

“Funds deposited in a member's personal medical savings account shall
be made available for the exclusive benefit of the member and his or her
depandants but not be used te off-set contributions, provided that the
medical scheme may use funds in a member's personal medical savings
account to off-set debt owed by the member to the medical scheme
following that member's termination of membership of the medical
scheme‘." | B .

Regulation 10(4) and (5) provide in terms similar to paragraphs 7 and 8 of

Appendix 1 to the rules that credit balances must be paid aver to the member on
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termination of membership or to another tmedical scheme if the member joins one

with a PMSA-option.

Mr Tarblancha who appeared for tha liqurda‘rora contandad that if regard
is had to the provisions of section 33( 9)(c) of the MSA, PMSA-funds couldn tbe
trust property as defined in the Fl1Act. Section 35 deals with the financial
arrangements of medical schemes, including the minimum assets that such
schamaa must hold. Section 35(8) provides as follows:

“(9) For the purposes of this Act, the liabilities of a medical scheme shall

include—

(@) the amount which the medical scheme estimates will be payable in

respect of claims which have been submitted and assessed but not yet

paid; ) L . i | .

(b)  the amount which the medical scheme estimates will become

payable in respect of claims which have been incurred but not yet

submitted; and

(¢) the amount standing to the credit of a member's personal savings

account.” -

Counsel argued as follows: In terms of section 35(9)(¢) the arrrou‘nf‘
standing to the credit of a member's parsonal savings account is a liability of the
scheme. From that it follows, the argument went on, that the PMSA-funds must

be an asset of the scheme. Counsel sought to underpin the argument by
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submitting that, from an accounting point of view, the records of the scheme

cannot show the liability without also showing a concomitant asset.

] shall return to the accountmg perspectwe In law it does not follow,
because the amount standing to the credit of a member's personal savmgs
account is regarded as a liability, that the PMSA-funds must be an asset of the
scheme. When a trust-creditor hands trust money to the trustee, the former

* immediately becomes a creditor of the trustee for the amount held in trust. That
is $0 regardless of whether the trustee keeps the trust money in a separate
account and does not become the owner thereof (Fuhri v Geyser NO and

Another 1979 (1) SA 747 (NF’D) parficularly at p. 749A to 750A).

As regards the -arguﬁiént from. an acbouming perspective, | am not
qualified to express a view as to how the provisions of section 35(9)(c) should be
dealt with in the scheme’s accounting records”. It is sufficient to make two
observations. Firstly, accounting records must reflect to the true financial
position. Difficulties from an accounting perspective (if such exist in this case)
cannot alter the substantive law. Secondly, as Mr Brett for the applicant pointed

out, paragraphs (:a) and (b) af section 35(9) requ:re utems to be regarded as
I|Iab||ltIES for purposes of the IVISA although they mlght not ordmarlly be reflected :
as such in accounting records. Even if the argument that trust debts are not

ordinarily regérded as liabilities were correct, then such debts are, as the other

3 The answer probably lies in the provisions of section 4(4) of the Fl Act.
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iterns referred to in section 35(9), in terms of section 35(9)(c) regarded as
liabilities for purposes of the MSA. That does not mean that for all purposes the

nature of a trust debt is altered.

It is concluded that the credit balances in the PMSA’s constitute {rust

property.
Do the PMSA-funds form part of the Omnihealth’s assets?

Section 4(5) of the Fi Act provides:

“Despite anything to the contrary in any law or the common law, trust

property invested, _held, kept in safe custody, controlled or administered by
' a financial institution or a nominee company undér'h'c circumstances

farms part of the assets or funds of the financial institution or such

nominee company.”

Counsel for the liquidators submitted that, despite this unequivocal
provisinﬁ, the MSA-funds nevertheless fall linto Omnihealth’'s insolvént estate.
He develpped the argument as follows: Section 4(4) of the FI Act requires of a

| ﬁnaﬁciél ‘inst.itu.{i;:m to‘ keep' trust propérty sepé‘arate'frclrﬁ. its .c':{wn assets;*. “
Omnihéalth did not comply with this provision and deposited all funds, including

PMSA-funds into six banking accou'nts without distinguishing between trust funds

+ gaction 4(4) reads as follows: “A financial institution must keep trust property separate from
assets belonging to that institution, and must in its books of account clearly indicate the trust
property as being property belonging to a specified principal”.
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and other funds. Accordingly, the PMSA-funds became the property of the
relevant banks (Louw NO and Others v Coetzee and Others 2003 (3) SA 3239

(SCA) at para. 12). The PMSA-funds have thus lost its identity as such.

Itis correét that the félevant .banks becamé the owneré of the PMSA;funds |
when the funds were deposited with them. That would have been the position
gven if fhe funds had properly been invested in a separate banking account (See
the Louw-judgment). The fact that the relevant banks are the owners of the
PMSA-funds does not mean, however, that, if the funds are withdrawn,' |
Omnihealth somehow becomes the owner thereof. | nead not decide whether
Omnihealth remained a trustee of the PMSA-funds when it was liquidated. At
best for the ligquidators the only nght they derived from Dmmhealth Vis-8-vis the

| 'PMSA-funds is to withdraw it from the bank. Upon domg s0, the msolvent estate -
does not becomea the owner of the funds, but may only deal with it in accordance
with the agreement in terms whereof Omnihgalth received the money, that is
Omnikealth's rules (See McEwen, N.Q. v Hansa 1968 (1) SA 465 (AD),
specifically at 471B to 472F). In short, the liquidators de not have propriety rights

that Omnihealth never had and could not attain.
| must point out that, although the PMSA-funds were n‘ot kebt'sépératéIy,
Omnihealth’s accounting records clearly show the credit balance standing to the

PMSA of each relevant member, Therefore, itis possible to determine exactly
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what amount is to be paid over to each member or to the third respondent in

respect of each member as the case may be.

It is concluded that the PMSA—funds do not form part of Dmmhealth 5

assets and do not fall into its msolvent estate

The relief that the applicant sought in its notice of motion is rather widz.

Mr Brétt accepted that the applicant is not entitled to more than a declaratory
order in terms of prayer 1.1 and orders in terms of prayers 2 and 3 of the notice
of motion. As regards costs, counsel were agreed that the costs of two counsel
should be allowed. Although the applicant initially sought a costs order on the
scale as betwegn attorney_ and own clien’;, | do not regard the liquidators’

R o‘ppo‘sition‘as. iinreasonable. Théy acted in'th‘e, intéfests of '::'re,c‘iitcaréc:'f.1é fhe_ B
insolvent estate as they saw it. 1 do not find a basis for awarding costs on a

punitive scale.

The following order is made:

1. ltis declared that the funds standing to the credit of the personal medical
savmgs accounts of the erstwhtle members of. Ommhealth Medlcal Ald
Scheme c:onstltute trust money as def" ned in sectuon 1 of the Fmanmal
Institutions (Protection of Funds) Act, 28 of 2001 read with regulation 10 of
the Regulations promulgated under the Medical Schemes Act, 131 of

1898.
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2. The first and second responden;cs are directed forthwith to pay to the third‘
respondent such portion of the personal medical savings account funds,
“iht‘;luding .ihteres_t t‘hét‘has accrued 'therébn.'as pe'rtlains o the erstwhile
members of Omnihealth Medical Aid Schemé who becan;ie members of
the third respondent on 1 November 2005.
3. The first and second respondents are directed forthwith to pay to erstwhile
members of Omninealth Medical Scheme who did not become members
of the third respondent on 1 November 2005, such portion of the personal
medical savings account funds.. including interest that has accrued
thereon, as pertains to such erstwhile members and in the event of the
first and second respondents being unable to locate any such erstwhile
‘t"h'en'lber.sl ‘within 60 dayé ofl"t.he gfant of this order, the first and second. . |
respondents are directed to pay funds pertaining to such members as are
not located into the Guardian's Fund to be administered thereunder.
4. The first and second respondents are ordered to pay the applicant's costs

which costs shall include the costs of two counsel.

B. R. DU PLESSIS:

Judge of the High Court
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