4 No.31114 GOVERNMENT GAZETTE, 2 JUNE 2008

GENERAL EXPLANATORY NOTE:
[ | Words in bold type in square brackets indicate omissions from existing enactments.

Words underlined with a solid line indicate inscrtions in existing enactments.

DRAFT BILL

To amend the Medical Schemes Act, 1998, so as to provide for risk equalisation among medical
schemes; to amend and insert certain definitions; to provide for the establishment of a risk
equalisation fund; to extend the functions of the Council for Medical Schemes in relation to risk
equalisation; to provide for the application of risk equalisation to medical schemes; to provide for the
provision of information by medical schemes to the Council for Medical Schemes for purposes of risk
equalisation; to provide for the methodology and procedures for risk equalisation; to amend the
provisions relating to benefits and contributions provided by medical schemes; to amend the
provisions relating to the composition of boards of trustees and eligibility of persons to serve as
trustees or principal officers; to define the respective functions of boards of trustees and principal
officers; to specify the powers of the High Court in relation to election processes; to amend the
provisions relating to disclosure of trustee remuneration; to provide for good corporate governance
guidelines and associated disclosure requirements; to amend the provisions relating to the powers of
the Minister to make regulations; to amend the provisions relating to offences; to rearrange some of
the existing sections; and to provide for matters in connection therewith.

BE T ENACTED by the Parliament of the Republic of South Africa, as follows: —

Amendment of section 1 of Act 131 of 1988, as amended by section 1 of Act 55 of 2001, section 1 of
Act 62 of 2002, section 40 of Act 65 of 2002, and section 25 of Act 52 of 2003.

1. Section 1 of the Medical Schemes Act, 1988 (hercinaficr referred (o as the principal Act), is hereby
amended by the —

fa) insertion afier the definition of “Appeal Board” of the following definition:

“ ‘basic benefits’ meaus those benefits contemplated in section 32J(1).”;

(b) insertion afier the definition of “beneficiary” of the following definitions:

* ‘benefit’ means the liability accepted by a medical scheme to render a relevant liealth
scrvice or to defray fces or charges in respect of provision of relevant health service;

‘supplementary benefit option’ means those additional benefits offered by a medical scheme
in respect of which its members may choose to enroll;”:

(c) insertion after the definition of “dependant” of the following definition:

‘financial transfer’ means a financial transfer from the Fund to a medical scheme or from a
medical scheme to the Fund, as the case may be:”:

(d) insertion after the definition of “Master” of the following definition:

[T

material relationship’ means a relationship with. or interest in. a natural or juristic person
which. in the view of a reasonable person would interfere with the independent judgment of
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“ ‘material relationship’ means a relationship with. or interest in, a natural or juristic person
which. in the view of a reasonable person would interfere with the independent judgment of
the officcr of the medical scheme or prejudice the interests of the medical scheme or its
members.”:

() substitution for the definition of “principal officer” of the following definition:

= ‘principal officer’ means [the principal officer] a_person appointed in terms of scction
[S7(@) ()] S7CA )™

(g) insertion after the definition of “restricted membership scheme™ of the following definitions:

* ‘risk equalisation” mcans the system of financial transfcrs to cnsurc the sharing of cxpectled
costs of providing benefits contemplated in scction 19B;

‘risk equalisation risk factor’ mcans a risk faclor (o be used in the calculation of financial
translers, as contcinplated in section {9L(1);

‘risk_equalised benefits’ means the benefits in respect of which nisk equalisation will take
place. as contiemplated in section 19B;™

(h) insertion after the definition of “Scrvice™ of the following definitions:

‘supplementary benefit option’ means those additional benefits offered by a medical scheme
in respect of which its members may choose (o enroll:™:

= ‘the Fund’ means the bank account contemplated in section 19C(1).”:

(1) substitution: for the definition of “this Act” of the following dcfinition:
* ‘this Act’ includes (he regulations|.].™:
Amendment of section 7 of Act 131 of 1998, as amendcd by section 2 of Act 35 of 2001.

2. Scction 7 of the principal Act is hereby amended by the insertion of the following paragraphs aficr
paragraph (f):

“ (£1) manage the administration of the Fund in accordancc with the provisions of this Act;

(/B3) _consuli on a regular basis with relevant stakcholders in relation o the implementation of risk
cqualisation ;”.

Amendment of section 13 of Act 131 of 1998

3. Section 13 of the principal Act is hercby amended by the substitution for subscction (2) of the following
subscction:

*(2) The hnancial year of the Council shall end on [31 December] 31 March in cach year.”
Insertion of Chapter 3A in Act 131 of 1998
4. Thc principal Act is hereby amended by the inscrtion after scction 19 of the following Chapter:

“CHAPTER 3A
RISK EQUALISATION
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Part 1: General provisions
Scope and purpose of risk equalisation
19A. (1) Subject to the provisions of this Cliapter. risk equalisation shall apply 1o cach medical

scheme and each such medical scheme shall comply with the terms and conditions of risk
cqualisation.

Risk equalised benefits

19B. The benefits in respect of which risk equalisation will apply shall be thosc prescribed in terins
of section 67(1){g). subject to such limitations as may be prescribed.

Part 2: Risk Equalisation Fund
Establishment of Risk Equalisation Fund

19C. (1) The Council shall cause a bank account, to be known as the “Risk Egualisa:ion Fund,” to be
opencd at 2 financial institution.

(2) The Council must annually report on the Fund as part of the rcport contemplated in sectlion 14.
(3) The costs of managing the Fund shall be paid for from the revenue of the Council raised in terms
of section 12(1) and the Council for Mcdical Schemes Levies Act. 2000 (Act No. 58 of 2000), and
not [rowm f{inancial transfers to the Fund.

Fund to vest in and to be administcred by Council

19D. (1) Money in the Fund shall vest in the Council.

(2) The Fund is under the control and management of the Council, which —
(a) musl utilisc the money in the Fund in accordance with scction 19F only;
(h) is responsible for accounting for momney received in. and paviuents made from. tlie Fund; and
(c) must causc the necessary accounting and other related records 10 be kept.

Revenue of Fund

19E. Thc Fund shall consist of—
(a) financial transfers paid to the Fund in tcrms of section 190:
(b) interest and dividends denived [rom the investinent of money standing to the c¢redit of the
Fund;

(¢cj administrative pcnalties paid in terms of section 19S: and
(d) other money lawfully paid into the Fund.

Allocation of money in Fund

19F. (1) All money paid (0 the Fund shall bc appropriated for expenditurc by the Council in
accordance with subsection (2).

(2)  The Council must appropratc cxpenditurc for financial transfers to medical schemes in
accordance with the nisk cqualisation methodology set out in this Chapter.

(3) With the exception of claims bv medical scheimes in respect of financial transfers. no person shall
in rcspect of any liability of the Council have or gbtain recourse or any right against money standing
to the credit of the Fund.

Investment of money not immediately required
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19G. (1) Any money of the Fund which is not required for immediate allocation may be invested in
accordance with the Public Finance Management Act. 1999 (Act No. 1 of 1999) and may be
withdrawn when required.

(2) Anv unexpended balance of the moncy of the Fund at the end of any financial year shall be
carricd forward as a credit to the next financial year.

Separate financial records and finaneiai statements

19H. (1) The Council must cause separatc accounting records for the Fund to be maintained must
preparc separate_annual financial statements for the Fund in accordance with gencral accepted
accounting practice.

(2) The Fund and the records referred to in subscction (1) must be audited by the Auditor-General.
(3) The audited records referred (o 'in subscction (1) must be incorporated into the report
contcmplated in scction 14.

Part 3: Information required jor risk equalisation
Information for caiculation of financial transfers

191. (1) Every medical scheme must at such intervals and in the form determined by the Registrar
submit to the Registrar such information as may be necessary for purposcs of:

(a) ascertaining the number of beneficiaries of each medical scheme;.

¢h) allocating beneficiaries 10 various age calcgories,

(¢) allocating beneficiaries to various risk equalisation risk factors;

(d) auditing the correctness of information supplicd by the medical scheme; and

(e) preventing fraud.

(2)_Information collecled in terms of subsection (1) shall include, in respect of every beneficiary of
a medical scheme —

(a) personal particulars. including full names, gender, identity number or passport number
in the case of a non-resident, date of birth and. where applicable, date of dcatl;

() the unique medical scheme number of the bencficiary and any other unique identifier
assigned to the beneficiary for purposes of risk equalisation;

(¢) dctails of beneficiary status, including whether the beneficiary is a principal mnember
adult dependant or child dependant and relationship to the principal member, where
applicable:

(d) datc and details of the enrolment and, where applicable. termination of cnrolment of
the beneficiary, including details of the medical scheme from or to which the member
transferred. where applicable;

(e) the name of the benefit option on which the beneficiary is enrolled and date and details
of change of benefit option, where applicable;

(/) details of any waiting periods applicable to the beneficiary:

(z) information related to the health status and claims history of beneficiaries, specifically
in_rclation to health conditions or other factors identified as risk equalisation risk
factors in terms of section 19L(1).

(3) The Registrar shall ensure that —

(a) personally identifiable information is subject to strict confidentiality;

(b) health status data and personally identifiable information arc never submitted
simultancously by a medical scheme in terms of section (1) and are stored and
maintained in a manner that prevents simultancous access to health status and
personally tdentifiable information.

(4) A request for access to information submitted in terms of this section shall be dealt with in terms
of thc Promotion of Access to Information Acl. 2000 (Act No. 2 of 2000). provided that the
information provided in terms thercof shall under no circumstances be capable of being personally
identified,

Verification of information
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19J. (1) The Registrar may in relation to information provided in accordance with section 191, on
written notice require a medical scheme to submit to him or her -
(a) the information as specified in the notice; or
() a report by an auditor or by any other person with appropriate professional skill, designated
by the Registrar, on any matter specified in the notice.

(2) The Registrar may at any time inspect _the business of a medical scheme if the Registrar has

reason to believe that information submitted by a medical scheme in accordance with section 191 is

incorrect or false. The provisions of scction 44, with the necessary changes. apply to an inspection
under this subsection.

(3) (a) _Despite the provisions of any other law. the auditor of a medical schemc must_inform the
Registrar in writing of any matter rclating to the affairs of a medical schemc of which the
auditor became awarc of in the performance of lis or her functions as auditor of that
medical scheme. that, in the opinion of the auditor rclaics to the medical scheine's
participation in the risk equalisation fund or may ncgatively impact on the medical
scheme’s ability 10 pav a financial transfer which it mav be required to pay in tcrins of this
Chapter.

() An_auditor must inform_the principal officer of a medical scheme of any information
referred to in paragraph (aj,_ provided 10 the Registrar.

(¢) The fumishing in good faith by an auditor of information in terins of paragraph (a) inay not
be held to constitute a contravention of any provision of the law or breach of any provision
of a code of professional conduct to which such auditor 1nay be subject.

Part 4: Risk equalisation methodology
Formula for risk equalisation

19K. (1) The Ministcr shall, in consultation with the Minister of Finance, prescribe the formula for
the determination of the guantum of financial transfers.
(2) The formula prescribed in termis of subsection (1) shall —
(a) provide for a method of determining the expecled cost per beneficiary in a medical scheme
of providing the risk equalized benefits, taking into consideration:
(1) thc prevalence of risk equalisation risk factors amongst the beneficiaries. identified in
accordance with the criteria published in tenns of section 19M(1)(b); and
(i) the weighted values assigned 1o these nsk faclors, as published in terms of section
19M(1)(a),
¢h) provide for a mcthod of dctermining the cxpected cost per beneficiary among all medical
schemnes of providing the risk equalized benefits taking inlo consideration the factors in
subparagraphs (a)(i) and (ii) above;
f¢) as far as reasonably possible, result in the expected cost 1o a medical scheme. per
beneficiary, of providing the risk equalized benefits. being cquivalent 1o the average
expected cost per beneficiary among all medical schemes. assuming a reasonable level of
cfficiency in the delivery of thosc benefits.

Risk cqualisation risk factors

19L.. (1) The Minister shall from tune to time prescribe the risk factors to be used in the calculation
of financial wansfers, which shall be demographic variables. health status indicators and other
factors capable of predicting the cost to medical schemes of the risk equalised benefits.
(2) When prescribing the risk equalisation risk factors, the Minister shall take into consideration for
those factors 1o —

(a) be objecctive, repeatable and auditable:

(h) be measurable without significant measureinent errors;

(c) be measurable using data that are readily available to medical schemes:

(d} not readily be susceptible to manipulation. and
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(e) discourage the selection by a medical scheme of beneficiaries with only preferred risks.

Publication of information related to risk equalization risk factors

19M. (1) The Council shall from time to time after consultation with the Minister—
(a) assign and publish weighted values to each of the risk equalization risk factors based upon
their importance in predicting costs of risk equalized benefits; and
(h) publish criteria to identify and verify the existence of a risk equalisation risk factor in a
beneficiary, taking into account the nced, as far as possible, to —
(1) accurately identify bencficiarics with onc or more of the risk cqualisation nisk factors:
and
(11) prevent opportunitics for misrcpresentation and manipulation of the nsk equalisation
svstem. '

Determination of amount of financial transfers

19N. (1) The Registrar shall evaluate and assess the information submitied to hiin or her in terms of
the Chapter and applving the formula prescribed in tenns of section 19K, determine the amount of
financial transfers pavable by a medical scheme to the Fund or by the Fund to a medical scheme, as
the case may be.

(2) The Registrar inay adjust the amount of a financial transfer calculaled in terms of this section 10

(a) cOITCCl an Crror,

() take account of the outcome of an appeal:

() take account of more accurate information obtained in relation to the number of beneficiarics
and prevalence of risk factors within a medical scheine; or

(d) distribute intcrest accrued on monics standing to the credit of the Fund or administrative
penaltics which have been paid into the Fund proportionate to the value of financial transfers
payablc in respect of medical schemes.

(3) If a mcdical schemc fails 16 submi( the information it is rcquired to submit to the Registrar in
terms of section 19(1)(1). or the Registrar has rcason to believe that the information submitted by the
medical scheme is incomplete or incorrect such that an accurate calculation of the financial transfer
in _respect of that incdical scheme is mot possible, the Repistrar may make a determination of the
amount of a financial transfer 10 be paid in respect of that medical scheme taking into consideration
ong or more of the following factors—

(1) the most recent previous unconiested data submission of the medical scheine;

(i1) the industry avcrage of the relcvant data;

@i11) the age profile of the medical scheme: and

(iv) any other factor the Registrar may rcasonably consider relevant to the detcrmination.
(4) Notwithstanding the provisions of this scction —

(a) the liability of the Council in relation to financial transfers pavable to medical schemes shall
not under any circumstances ¢xcecd (he amount standing 1o the credit of the Fund at the tiine
that such financial transfcrs arc paid: and

(b) 1if, due to bad debt from medical schemes or for any other reason, the amount standing to the
credit of the Fund is insufficicnt to pay a medical schem¢ the full quantum of a financial
transicr calculated in tenns of this section:

(1) the amount of a financial transfer payable from the Fund to the medical scheme will be
adjusted downwards proportionately to thc amounts that would othcrwise have been
paid to it; and

(i1) to the extent that the monics owed to the Fund are subseguently partially or fully
recovered, such monies will at that stage be paid to the medical scheme proportionately
to the amounts which it would otherwise have been due in terms of this section.

Effecting of financial transfers

G08-060216—B
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190. (1) Financial transfers shall be effected on a quarterly basis, based upon the cumulative
assessments of the three months in that quarter, or if the Registrar provides 12 months’ written
notice to medical schemes, financial transfers shall take place on a monthly basis.

(2) Every medical scheme must pay the financial transfers as determined by the Registrar to the
Fund on being notified by the Registrar in writing of the amount of the financial transfer, within the
period and in the manner statcd in the notice.

(3) The Registrar shall, within such period as may bc prescribed following the date on which
financial transfcrs to the Fund are due in terms of subsection (1). make the required financial
transfers to those medical schemes o which payinents are due.

(4) Inicrest at the rate determined by the Minister of Finance under the Public Financc Management
Acl. is payable on any late payments by a incdical schemc of a financial transfer.

(5) If a medical scheme fails to pay a financial transfer or pay it within the specified period, the
Registrar nay. by way of civil action in a comnpetent court recover the amount owed by the medical
schemie,

Progressive implementation of financial transfers

19P. The Council 1nav recommend 1o the Minister a schedule for the progressive implementation of
financial transfers, taking into account the potential impact of the financial transfers on the financial
soundness and viability of medical schemes in general.

Projections on financial transfers

19Q. The Registrar must annually 4 months before the start of a calendar vear, inform each medical
scheme of the projections on financial transfers relating to that medical scheme for that calendar
year.

Part 5: Appeals and Penalties
Appeals

19R. Noiwithstanding the provisions of this Act or any other faw_ if an appeal is lodged against a
decision made in terms of the provisions of this chapter, such appeal shall not suspend any

obligation to pay a financial transfer determined in terms of section 19N pending the ouicome of an
appeal.

Administrative penaltics

19S. (1) Notwithstanding the fact that adjustinents may be made to financial transfers to take account
of crrors in calculations of financial transfers, 2 medical scheme shall also be liable 1o pay a penalty
cquivalent 10 5% of the diffcrence belween the amount of an erroneously calculated financial
transfer madc in respect of that medical scheme and the correct amount of the financial transfer that
ought to have becn paid if it is determined that the erroneous calculation of the amouni of the
financial transfer was as a result of —
(a) the non-subinission by that medical scheme of information required in terms of section 191
or
(h) the submission by that medical sclicme of incomplete or incorrect information required in
terms of scction 191
(2) An administrative penalty imposed or payable nnder this section must be paid within the period
specified by the Council.
(3) If a medical scheme fails (0 pay an adminisirative penalty within the specified period, the
Registrar may. bv way of civil action in a competent court, recover the amount of the administrative
penalty from the medical scheme.

(4)_The Council shall pay any penaltics received in tenns of this section into the Fund.”

Amendment of section 29 of Act 131 of 1998, as amended by section 9 of Act 55 of 2001
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5. Section 29 of the principal Act is hereby amended by the —
(a) subslitution in subsection (1) for the words preceding paragraph (a) of the following words:
“f(1)] The Registrar shall not regisicr a medical scheme under section 24, and no medical

scheme shall carry on any business. unless provision is made in its rules for the following
matters. subject to the provisions of this Act:™:

b} substitution in subsection (1) for paragraph (k) of the following paragraph:

“rh) |Subject to the provisions of this Act, the] The manncr in which and the circuinstances
under which a medical scheme shall be teriinated or dissolved.™;

(c) substitution in subscction (1) for paragraph () of the following paragraph:

“(n) The terms and conditions applicablc to the admnission of a person as a mcmber and Ins or
her dependants, which terms and conditions shall provide for the determination of
contributions [on the basis of income or the number of dependants or both the
income and the number of dependants, and shall not provide for any other grounds
including age, sex, past or present state of health, of the applicant or one or more of
the applicant’s dependants, the frequency of rendering of relevant health services to
an applicant or onc or more of the applicant’s dependants other than for the
provisions as prescribed] in accordance with the provisions of Chapter 5B.”;

(c) substitution in subsection (1) for paragraph (pj of the following paragraph:

“(p) |No limitation shall apply te the re-imbursement of any relevant health service
obtained by 2 member from a public hospital where this service complies with the
general scope and level as contemplated in paragraph (o) and may not be different
from the cntitlement in terms of a scrvice available to a public hospital patient] The
rciinbursement for services oblained from a public hospital in accordance with the
provisions of section 34A.”

(¢) dcletion in subscction (1) of paragraph (#);
(/) substitution in subsection (1) for paragraph (s) of the following paragraph:

“(s) The |continuation, subject to such conditions as may be prescribed, of the
membership of a member, who retires from the service of his or her employer or
whose employment is terminated by his or her employer on account of age, ill-health
or other disability and his or her dependants] admission and continuation of
membership of members and dependants contemplated in subsection (1) of section 32C.

(g) dcletion in subsection (1) of paragraphs (¢) and (). and
(h1) deletion of subsections (2) and (3).
Deletion of section 29A in Act 131 of 1998
6. The principal Act is hereby amended by the deletion of scction 29A.
Inscrtion of Chapter 5A in Act 131 of 1998

7. The principal Act is hercby amended by the insertion after section 32 of the following Chapters:
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“CHAPTER 5A
ADMISSION OF BENEFICIARIES

Open enrolment

32A. A medical scheme shall not —

(a) cxclude any applicant or a dependant of an applicant, subject to the conditions as may be
prescribed, from membership except for a restricted membership scheme as provided for in
this Act;

() exclude any applicant or a dependant of an applicant who would otherwisc be eligible for
membership to a restricted membership scheme: or

(¢) impose waiting periods other than as provided for in section 32B.

Waiting periods

32B. (1) A mecdical scheme niay impose upon a person in respect of whom an application is nade
for membership or admission as a dependant. and who was not a bencficiary of a medical scheme for
a period of at least 90 days preceding the date of application —

(a) a general waiting period of up to three months; and

(h) a condition-specific waiting pcriod of up to 12 months.

(2) A medical scheme may impose upon any person in respect of whom an application is made for
membership_or admission as a dependant, and who was previousty a beneficiary of a medical
schemc for a continuous period of up to 24 months, terminating less than 90 days immediately prior
to the date of application —

(a) acondition-specific waiting period of up to 12 months, except in respect of any ireatment or
diagnostic procedures covered within the prescribed minimum benefits:

() in_respect of any person contemplated in this subsection, where the previous medical
scheme had imposed a general or condition-specific waiting period, and such waiting
period had not expired at the time of termination. a general or condition-specific waiting
period for the unexpired duration of such waiting period imposed by the former medical
schemc.

(3) A medical scheme mayv imnpose upon any person in respect of whom an application is made for
membership or adinission as_a depcndent. and who was previously a beneficiary of a medical
scheme for a continuous period of more than 24 months, termiinating less than 90 days immediately
prior to_the date of application. a general waiting period of up to three months. excepl in respect of
any trcatment or diagnostic procedures covered within the prescribed minimum benefits.

(4) A medical scheme may not impose a general or a condition-specific waiting period on a
bencficiary who changes from onc benefit option (o another within the same medical scheine unless
that bencficiary is subject (0 a waiting period on the current benefit option, in which casc any
rcmaining period may be applied.

(5) A medical scheme may not imposc a gencral or a condition-specific warting, period on a child-
dependant born during the period of membership.

(6) A medical scheme may not impose a general or condition-specific waitimg period on a person in
respect of whom application is made for membership or admission as a dependant, and who was
previously a beneficiary of a iedical scheme. terminating less, than 90 days immediately prior to the
daie of application. where the transfer of membership is required as a result of —

(a) change of employment; or

(h) an emplover changing or terminating the medical scheme of its employees. in which case
such transfer shail occur at the beginning of the financial vear. or reasonable notice must
havc been furnished to the medical scheme to which an application is made for such
transfer to occur at the beginning of the financial vear.
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(7)_A medical scheme mav require an applicant to provide the medical scheme with a medical report
in respect of any proposed beneficiary only in respect of a condition for which medical advice.
diagnosis, care or treatment was recommended or received within the 12 month period ending on the
datc on which an application for meinbership was madc.

(8) In respect of members who change medical schemes in terms of subsection (6), wherc the
former medical scheme had imposed a general or condition-specific waiting period and such waiting
period had not expired at the time of termination, the medical scheme to which the person has
applicd may impose a general or condition-specific waiting period for the unexpired duration of such
waiting period imposcd by the former medical scheme.

Continuation membership

32C. (1) A medical schemg shal} allow —

() the continuation, subject to such conditions as may be prescribed, of the membership of a
member, who rctires from the service of his or her employer or whosc employment is
terminated by his or her emplover on account of age. iil-health or other disability and Ins or
her dependants;

(b) the continued mcmbership of a member’s dependants, subject 1o conditions as may bc
prescribed. aficr the death of that member. until such dependant becomes a member of, or is
admitted as a dependant of 2 member of another medical scheme.

(2) If the members of a medical schemc who are members of that medical scheme by virtue of their
cmployment by a particular emplover terminate their membership of the said medical scheme with
the object of obtaining membership of another medical schemce or of establishing a ncw medical
schemie, such other or new medical scheine shall admit o mecmbership, without a waiting period or
the imposition of new restrictions on account of the state of his or her health or the health of any of
Ius or her dependants. any member or a dependant of such first mentioned medical scheme who is a
person contcmplated in subsection (1).

Cancellation or suspension of membership

32D. A mcdical scheme shall not cancel or suspend a member's membership or that of any of his or
her dependants, except on the grounds of —

(a) failure to pay. within the time allowed in the medical scheme's rules, the membcrship fces

requircd in such rules:

¢h) Tailurc to rcpay any debt duc to the medical scheme;

(¢) submission of fraudulent claims:

(¢/) commifting any fraudulent act: or

(e) the non-disclosure of matcrial information.

CHAPTER 5B
CONTRIBUTIONS

Community rating requirement

32F. A mcdical scheme shall apply community rating in the determination of its contributions,
which for the purposes of this Act imncans —
(a) the medical scheme does not determine contributions on the basis of :
(1) thec age of a person, cxcept 10 the extent allowed in this Chapter: and
(i1) the gender. race. marital status, ethnic or social origin or sexual orientation of a person;
and
(iii) pregnancy or disability of a person: and
(iv) statc of health of a person or frequency of utilization of relevant health services.
(h) the only discounts available. if any. are discounts allowed under section 32H;
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(c) contributions may be differentiated on the basis of income categories only to the extent that
this does not result in direct or indirect contravention of the requirements sel out_in
paragraph (a);

(d) he contribution pavable to_the medical scheme meets the contribution requircments in
sections 32F and 32G.

Contributions requirement for basic benefits

32F. (1) The contributions pavable in respect of the basic benefits of a medical scheme shall be
basced on the average cexpecled costs of providing the basic benelits to the beneliciarics of the
scheme. (aking into account projections of financial transfers contcmplated in section 190). subject Lo
such regulations relating (o categories of bencficiaries as may be prescribed.

(2) Regulations contemplatcd in subsection (1) shall not allow variations in_contribution which
result in unfair discrimination as contemnplated in section 24(2)(c).

Contribution requirement for supplementary henefit options

32G. (1) The contributions payable in respect of a supplemcntary benefit option of a scheme shail
bc based on thc average expected cosls of providing the basic benefits (o the beneficiaries
participating in that supplementary benefit option, subject to such regulations relating to categories
of beneficiaries as may be prescribed.

(2) Regulations contemplated in subscction (1) shall not allow variations in contribution which
result in unfair discrimination as contcmplated in section 24(2)(¢).

Discounts for choice of provider

32H. A medical scheme may provide in its rules for a discount (o apply off the contribution payable
by a member in respect of the basic benefits or a supplementary benefit option because the member
agrees (o the choice of a particular provider or provider network for the provision of specified
services to that member and his or her dependants, provided that —
(a) such choicc promotes greater efficiency in the delivery of benefits and does not give rise 1o
unfair discrimination against bencficiarics of the inedical scheme: and
(h) the discount shall be disclosed in the rulcs of a medical scheme as a uniform percentage of
the relevant contributions and is approved by the Registrar in terms of section 33.7

Amcndment of heading of Chapter 6 in Act 131 of 1998

8. The principal Act is hercby amcnded by the substitution for the heading of Chapter 6 of the following
heading:

“CHAPTER 6

Inscrtion of scction 32J in Act 131 of 1998

9. The principal Act is hercby amended by the insertion in Chapter 6, iminediately preceding section 33, of
the following scction:

“Basic benefits and supplementary henefit options

32J). (1) A medical scheme shall provide to cvery bencficiary of the medical schenie:
(a) benefits which have been prescribed in terms of section 67(1)(g): and
(h) any additional benefits which the medical scheme offers in respect of services rendered to
a benceficiary whilc that beneficiary is an in-paticnt in a hospital.
(2) _A medical scheme may offer 1o its members the choice of enrolling in a supplementary benefit
options. provided that —
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(a) a supplementarv_benefit option does not offer benefits contemplated in subsection (1):
and

/) the dependants of a member shall enroll in the same supplementary benefit option as the
member.”

Amendment of section 33 of Act 131 of 1998
10. Scction 33 of the principal Act is hereby amended by the —
(i) substitution for subsechion (1) of the following subsection:
“(1) A medical schieme shall apply to the Registrar for the approval of its basic benefits and

any supplementary benefit option [if such a medical scheme provides members with
more than one benefit option] ™

() delction in subsection (2) of paragraphs (a) and (b):
(k) substitution in subsection (2) for paragrapli () of the following paragraph:

“(d) will not jeopardise the financial soundness of the medical scheme or of any [existing]
supplementary benefit option within the medical scheme.”.

Inscrtion of section 34A in Act 131 of 1998
11. The principal Act is hereby amended by the inseriion after section 34 of the following section:
“Services obtained from public hospitals

34A. (1) A medical schieme shall not apply any limitation to the reimbursement of any relevani
Iicalth servicc obtained by a beneficiary from a public hospital where this scrvice complies with the
gencral scope and level as contemplated in paragraph (o) of section 29,
(2) If a beneficiary obtains a scrvice contemplated in paragraph (o) of scction 29 from a public
hospital, the entitlement of the bencficiary to reccive this service mav not be different from the
entitlement in terms of a service available to a public hospital patient.”.

Amendment of section 35 of Act 131 of 1998, as amended by section 12 of Act 55 of 2001

12. Scction 35 of the principal Act is hereby amended by the substitution in subsection (12) for the words
preceding paragraph (a) of the following words:

“(12) The Registrar may, when he or she has reccived the information referred to in subscction
(11)[, and in concurrence with the Council] —".

Amendment of section 36 of Act 131 of 1998, as amended by section 13 of Act 55 of 2001
13. Scction 36 of the principal Act is hereby amended by the —
(a) substitution for subscction (4) of the following subscction:

“(4) The approval of an auditor of a wncdical scheme by the Registrar shall not lapsc if an
auditor of a medical scheme is a firm as coniemplated in the [Public Accountants’ and
Auditors’ Act, 1991 (Act No. 86 of 1991)] Auditing Professions Act 2005 (Act No. 26 of
2005), whose membership of the firin has changed, if not fewer than half of the members aficr
the change, were members when the appointment of the firm was first approved by the
Registrar.”;
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(b) subslitution in subscction (5) for paragraph (a) of the following paragraph:

“(a) whenever he or she furnishes a report or other document of particulars as contemplated
in scction [20(5)(d) of the Public Accountants’ and Auditors’ Act, 1991] 45(1) of
the Auditing Professions Acl. 2005, also furnish a copy thereof to the Registrar.”:

{¢) substitution in subsection (5){c) for subparagraph (ii) of the following subparagraph:

“(i1) il he or she would. but for that termination. have had reason to submit to the medical
schieme a report as contcniplated in scction [20(5)(h) of the Public Accountants’ and
Auditors’ Act, 1991} 45(1) of the Auditing Profcssions Act. 2005, submit such a
report 1o the Registrar. and™,

() substitution in subscction (8) for paragraph () of the following paragraph:

“fa) In rcspeet of a return or statcment which he or she is required 1o cxaninc in terms of
this Chapter, centify whether that return or statement complies with the requirements of
this Act and whether the return or statement. including any anncxure therelo, presents
fairly the matters dealt with thercin as if such return or statement were a financial
statement contemplated in section [20 of the Public Accountants’ and Auditors’ Act,
1991] 44 of the Auditing Professions Act, 2005; and”

Amendment of section 37 of Act 131 of 1998, as amended by section 14 of Act 55 of 2001
T4. Scction 37 of the principal Act is hercby ainended by the —
(a) substitution for subscction (3) of the following subscction:
“(3) The annual financial statcments of a medical scheme shall, subject to the provisions of
the [Public Accountants’ and Auditors’ Act, 1991] Auditing Professions Act. 2005, be

audited by an accountant and auditor registered in terms of that Act except where such
accounts are t© be audited by the Auditor-General in terms of any law.”;

(h) substitution in subsection (4) for paragraph (o) of the following paragraph:

“(a) bc prepared in accordance with [general accepted accounting practice] Inlernational
Financial Reporting Standards. which is the set of accounting standards issued from time (o
time by the International Accounting Standards Board:”.

Amendment of section 44 of Act 131 of 1998, as amended by section 17 of Act No 55 of 2001
15. Scction 44 of the principal Act is hereby amended by the —
(a) substitution for subsection (2) of the following subsection:

“(2) The Registrar, or such other person authorized by him or her, shall in addition 1o the
powers and duties conferred or imposed upon him or her by this Act, have all the powers and
duties conferred or imposed upon an inspector under section 2 of the Inspection of Financial
Institutions Act, [1984 (Act No. 38 of 1984)] 1988 (Act No. 80 of 1998). as if he or she has
been appointed an mspector under that Act.™

(h) substitution for subsection (3) of the following subsection:
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“(3) Any rcference in this Act (o an inspection made under this section shall also be
construed as a reference (o an inspection made under the Inspection of Financial Institutions
Act. {1984] 1998.";

(¢) substitution in subscction (6) for the words preceding paragraph (a) of the following words:
“(6) The Registrar may direct that any statement furnished to him or her under subsection
{(#)] (5), or any document so furnished and which relates (o the financial affairs of that
medical scheme. shall be accompanied by a report thercon by the auditor of the inedical
scheme, and in which the auditor shall statc —:

(d) substitution for subscction (7) of the lollowing subscction:

*(7) The Registrar mnay, if he or she, on account of any statement, document or inforination
furnished to him or her by virtuc of subscction {(4)] (3). deems it nccessary in the interests of
the members of the medical scheme concerned. [and, after consultation with the Financial
Services Board cstablished by section 2 of the Financial Services Board Act, 1990 (Act
No. 97 of 1990),] by noticc in wriling dircct the medical scheme to furnish to lum or her a
report compiled by an actuary. in the form and relating to the matters specified by the
Registrar in the notice.™;

(e) substitution in subscction (10) lor the words preccding paragraph (a) of the following words:

“(10) The Registrar may, for the purposcs of paragraph (a) of subscction {(8)} (9), by noticc in
writing dircct the medical scheme concerned —;

(/) substitution for subscction (11) of the following snbsection:
“(11) The Registrar may, i a medical schicine fails 1o amend its rules as direcied by the
Registrar under subscction [(9)]_(10)/a) within the period specificd in the notice concerned,
amend such rules. and such ainendment shall be decined 1o be an amendimeni within the
mcaning of scction 31.”
Amendment of section 51 of Act 131 of 1998, as amended by section 19 of Act 55 of 2001
16. Scction 51 of the principal Act is hercby ainended by the —

(a) substitution in subsection (5) for paragraph (d} of the following paragraph:

“(dj order that the medical scheme be placed under judicial management in terms of section
52: lor]

(h) substitution in subscction (5) for paragraph (e¢) of the Jollowing paragrapl:

“(e) order that the wholc or any part of the business of the medical scheme be wound up in
terms of scction 33{.]. or™:

(¢) inscriion in subscction (5) of the following paragraph after paragraph (e):

“¢f 1 e casc of an application brought on the basis of matcrial irrcgularitics relating 1o the
conduct of elections for trustees of a medical scheme —

(1) declare the results of the clection to be flawed in ccrtain material respects and
1ssue such directions to the medical scheme concemed as the High Court may
dccin desirable to remedy such flaws: or
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(i1) declare the results of the election to be invalid and order the medical scheme
concerned to hold another election subject to such conditions as the High Court
may deem desirable.”.

Amendment of section 56 of Act 131 of 1998, as amended by section 22 of Act No. 55 of 2001

17. Section 56 of the principal Act is hereby amended by the —
(a) substitution for subsection (2) of the following subsection:

“(2) The provisions of the [Financial Institutions (Investment of Funds) Act, 1984 (Act
No. 39 of 1984)] Financial Institutions (Protection of Funds) Act. 2001 (Act No. 28 of 2:)01).
insofar as thosc provisions relate to the appointment of a curator in terms of the said Act. and
insofar as thcy are not inconsistent with the provisions of this Act, shall apply witl: the
necessary changes to the appointment of a curator of a medical scheme in terms of this
section.”;

(h) substitution in subsection (3} for the words preceding paragraph (a) of the following word::

“(3) In the application of the [Financial Institutions (Investment of Funds) Act, 1984 (Act
No. 39 of 1984)] Financial Institutions (Protection of Funds) Act, 2001, as provided for by
subsection (1) —"

(¢} substitution in subsection (3) for paragraph (a) of the following paragraph:

“(a) a reference to a company and the registrar in section 1 of the |Financial Institutions
(Investment of Funds) Act, 1984 (Act No. 39 of 1984)] Financial Institutions
(Protection of Funds) Act. 2001, shall be construcd as a reference also to a board of
trustees and the Registrar, respectively:”

Amendment of heading of Chapter 12 of Act 131 of 1998

18. The principal Act is hercby amended by the substitution for the heading of Chapter 12 of the following,
heading:

“CHAPTER 12
[GENERAL] GOVERNANCE".

Insertion of Part 1 heading in Chapter 12 of Act 131 of 1998

19. Thc principal Act is hereby amended by the inscrtion, immediatcly preceding section 57, of the
following Part heading; )

“Part 1: Board of Trustees™

Amendment of section 57 of Act 131 of 1998, as amended by scction 23 of Act 55 of 2001
20. Section 57 of the principal Act is hereby amended by the —
(a) substitution for the hcading of section 57 of the following heading:

“57. |General provisions on governance] Governance by board of trustees”:

(b) substitution for subsection (1) of the following subsection:
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“(1) Every medical scheme shall have a board of trustecs consisting of persons who arc fit
and proper to [manage} direct the business contemplated by the medical scheme in
accordance with the applicable laws and the rules of such edical scheme.”;

(¢) substitution for subsection (2) of the following subsection:

“(2) [At least 50 per cent of the members of the board of trustees shall be elected from
amongst members] The board of (rustees of a mecdical scheme is accountable for the
performance of its functions and those of its prncipal officer. to —

(a) the members of the medical scheine; and

¢h) the Council and the Registrar. (0 the exient provided for in this Act.™:
() deletion of subsections (3). (4). (3). (6). (7) and (8).
inscrtion of scctions S7A and 57B in Act 131 of 1998
21. The principal Act is hereby amended by the insertion after scction 57 of the following sections:
“Composition of board of trustees

57A. (1) Atleast 50 per cent of the members of the board of trustees shall be elected by members of
the mnedical scheme from amongst members of the inedical scheme.
(2) Meinbers of a board of trustces who are not elected in terms of subsection (1) shall —

(a) in the case of restricted membership schemes, be appointed in terms of the rules of the
mcdical scheme:, and

(h) 1n the case of all other medical schemes. be appointed by thosc members of the board of
trustees who were clected in tenims of subscction (1).

(3)_The clection of a trustee by the members of a medical scheme shall not be valid unless all the
members of the medical scheme had reasonable opportunity to vole in the clection of that trustec.

(4) A person shall not scrve as a irustec for morc (lian a total of six vears in anv one medical
scheme.

(5) A person shall not bc a member of the board of trustees of a medical scheme if that person —

(a) is an cmployce, dircclor. officcer. consultant or contractor of any person contracted by the
medical scheme to provide administrative, marketing, or managed health care services. or
of the holding company. subsidiary, joint venturc or associate of such person:

(b) is_a broker or an cmployee. director. or officer of a person which provides broker
SCIVICCS, Or

(c) othcrwise has a malcrial relationship with any person contracled by the medical schemec
to_provide administrative, marketing. broker. managed health carc or other services. or
with its holding company. subsidiary. joint venture or associate.”

Duties of baard of trustees

S7B. The dutics of the Board of trustecs shall be to —
(a) provide stratcgic direction and oversight to the medical scheme;
(k) cnsurc that —
(1) the resources of the schenics arc used in an effective, efficient, economical and
{ransparent manner,

(i)  proper registers, books and records of all operations of the medical scheme are
kept. and that proper minutes are kept of all resolutions passed by the board of
trustees:

(iit)  proper control systems arec employed by or on behalf of the medical scheme;
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(iv)  adequaltc aud approprialte inforniation is conununicated (o the iembers
regarding their rights, benefits, contributions and duties in terms of the rules of
the medical scheme;

(v)  all reasonable steps are taken for contributions to be paid timeously to the
medical scheme in accordance with this Act and its rules;

(vi) an appropriate level of professional indemnity insurance and fidelity guarantec
insurance is taken out and maintained;

(vil) the rules, operation and administration of the medical scheme comply with the
provisions of this Act and all other applicable laws; and

(viit) all rcasonable steps arc taken to protect the confidentiality of medical records
concerning any member's state of health;

(c) approve the budget. policies and procedures in terms of which the operational and
financial management of the medical scheme is carried out:

(d) approve all contracls and cxpenditure with a valuc above levels predetermined by the
Board of trustecs;

(e) where applicable, negotiale and enter into contracts for the administration of the scheme
by an intennediary accredited in terms of section 58 and for the provision of managed
hcalth care by an intermediary accredited in terms of regulation 15B of the General
Regulations made in terms of this Act;

(/) obtain expert advice on legal. accounting and business matters as required, or_on any
other matier of which the members of the board of trusiees may lack sufficient expertise;
and

(¢) monitor the performance of the principal officer of the medical scheme and hold the
principal officer accountable for the functions delegated to him or her by the Board of
trustces.

Inscrtion of Parts 2 and 3 in Chapter 12 of Act 131 of 1998

22. The principal Act is hercby amended by the insertion after scction 57B of the following Parts of
Chapter 12:

“Part 2: Principal Officers
Appointment of principal officer

57C. (1) Thc board of trustces shall —
(a) appoint a principal officer who is a fit and proper person to hold such office; and
(b) within 30 days of such appointmenl, give notice thereof in writing to the Registrar.
(2) A person shall not be a principal officer of a medical scheme if that person —

(a) 1s an emplovec, director, officer, consuliant or contractor of any person contracted by the
medical schemc to provide administrative, marketing. or managed health care scrvices, or
of the holding company. subsidiary, joint venture or associatc of such person;

(h) is_a broker or an emplovee. director. or officer of a person which provides broker
services,

(c) is the principal officer of another medical scheine: or

(d) otherwise has a material relationship with any person contracted by the medical scheme
lo provide administrative, marketing, broker. managed health care or other services, or
with its holding company. subsidiary, joint venture or associate.

(3) The principal officer of a medical scheme may participate in all incetings of the board of
trustecs, or any of its coinmittees, but shall not be a voting member of the board of trustees.

Responsibilities of principal officer

S7D. (1) A prncipal officer is responsible under the authority of the board of trustees of the
medical scheme for the executive management of the business of the medical scheme,
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(2) The Board of trustees of a medical scheme shall. in writing, delegate to the principal officer such
duties as may be necessary to enable the principal officer to effectively manage the business of the
medical scheine.

Part 3: General provisions on governance
Corporate Governance

S7E. (1) The board of trustecs and principal officer of a mcdical scheme shall establish and
maintain an adequate and cifective process of corporate governance, which shall be consistent with
the nature. complexitv and risks inherent in the activitics and the business of the medical scheme
concerned. '

(2) The Council may. from titme 10 ime, publish in such inanncr as it deems fit —

(a) guidelines for good corporate govemance to assist the trustees and principal officers of
mncdical schemes to cstablish and maintain adcquatc and cffective processes of corporaic
governance, as contemplated by subscction (1); and

¢h) requircments for the periodic disclosure by the board of trustecs of a medical scheme to the
Registrar and the members of the medical scheme of the extent to which those guidelines have
been met. together with reasons for failure to comply with those guidelines.

(3) A medical scheme shall, at such intervals and in such manner and format as the Council may
from time to time determine. make such disclosures as are contemplated in paragraph (b) of

subscction (2).”

Duty of care

ST7F. The board of trustces and principal officer shall —
(a) tlake all rcasonable steps to ensure that the interests ol bencficiarics in terms of the rules
of the inedical scheme and the provisions of the Act are protected at all imes;
(b} act with due care, diligence, skill aud good [aith:
fc) take all rcasonable steps to avoid conflicts of intcrest; and
(d) act with impartiality in respect of all beneficiaries.

Disclosure

57G. (1) The members of the Board of trustees and principal officer shall disclose annually in the
annual f{inancial statcments of the medical scheme details of any payments, gifis or considerations
madc to them in that particular year by —

(a) thc medical scheme concerned;

(b) any pcrson contracted by the wedical scheme 1o provide administrative, markcting,
brokcrage, managed carc or other scrvices. or the holding company, subsidiary, joint
venture or associate of such person: and

fc) and any other person if such payments, gifts or considcrations were made by virtue of
their holding office within the medical scheme.

(2) A disclosure as contemplated in subsection (1) shall include:

(a) the identity of the source of the payvient. gift or considcration;

(h) the reason for the payment, gift or consideration;

(¢) the date on which the payment, gift or consideration was given: and

() the quantum of money or otherwise the value of the payment. gift or consideration.

Suspension or removal from office

57H. (1) Ifa Board of trusteces suspends or removes {ront office the principal officer or trustec of a
medical scheme and that principal officer or trustee believes that the suspension or removal from
officc is as a result of him or her duly performing his or her functions in terms of this Act. or
exposing inappropriate or unlawful conduct on the part of any officer of the medical scheme or anv

G08-060216—C
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third party contracted to provide services to the medical scheme, the principal officer or trustec
concerned may complain in writing to the Registrar.
(2) On receipt of a writtcn complaint in terms of subscction (1) —
(a) thc Registrar shall investigate the basis of the complaint; and
¢h) 1if he or she finds that the complaint has merit, the Registrar or the Council shall take such
steps as may be necessary in terins of the powers provided for by this Act to address the
concerns raised in the complaint.”.

Notices to medical scheme
571. Any notice required or permitied to be given to a medical scheme in terms of this Act shall. if
given 1o the principal officer, be deemed to have been duly given to (he medical scheme.

Insertion of heading for Chapter 13 in Act 131 of 1998

23. The principal Act is hereby amended by the inscriion. afier scction 571, of the following Chapier
hecading;

“CHAPTER 13
GENERAL”

Amendment of section 63 of Act 131 of 1998, as amended by section 25 of Act 55 of 2001

24. Section 63 of the principal Act i1s hereby amended by (he substitution for subscction (1) of the
following subsection:

“(}) No transaction involving the amalgamation of the business of a medical scheme with any
business of any other person [irrespective of whether that other person is or is not a medical
schemej or the transfer of any business from a medical scheme to any other {medical scheme]
person (irrespective of whetlier that other person is or is not a medical schemne)or the transfer of any
business from any other person to a medical scheme, shall be of any force, unless such
amalgamation or (ransfer is carried out in accordance with the provisions of this section.”.

Amendment of section 66 of Act 131 of 1998, as amended by section 27 of Act 55 of 2001
25. Scction 66 of the principal Act is hereby amended by the —
(a) subslitution in subsection (1) for paragrapl (e) of the following paragrapli:
“(e) renders a statemcent, account or invoice 1o a member or any other person. knowing that
such statement, account or invoicc is falsc and which may be used by such member or
other person to claim from a medical scheme any benefit or a benefit greater that then

bencfit to which he or she is entitled in (erms of the miles of the medical scheme |3 or],”™

(h) substitution in subsecction (1) for the words following paragraph (e) of the following words:

“shall, subject to the provisions of |subsection] subscctions (1A) aund (2), be guilty of an
offence, and is liablc on conviction to a finc or to imprisonment for a period not exceeding
five vears or (o both a finc and imprisonment.”;

(¢) msertion after subscction (1) of the following subscction;

* (1A) Notwithstanding the provisions of subsection (1). any person who —

(a) in any way unlawfully obstructs or attcmpts to delay or prevent a pavinent being made
from a medical scheme to the risk equalisation fund;

(b) makes or causes or allows to be made any false entry or statement to the Council which
may_affect the quantum of a financial transfer. or signs off on or submits any such
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statcment or entry to the Council without reasonable grounds for belicving the same to be
true;

(c) prcparcs or maintains or authoriscs the preparation or maintcnance of any false books of
account or other records of falsifics or authorises the falsification of any books of account
or other records. which causcs. may causc or is intended to causc an error in the value of
a financial transfcr: or

() in any other wav makes use of any fraud. art or contrivance whatsoever, or authorizes the
use of any such fraud. art or contrivance which causes. may causc or is intended to cause
an crror in the valuc of a financial transfer,
shall be guilty of an offence and is liable on conviction to a fine not exceeding R 1000000
or 1o imprisonment for a period nol exceeding 10 vears. or to both such finc and
imprisonment.”

Amendment of section 67 of Act 131 of 1998, as amended by section 28 of Act 55 of 2001 and section
3 of Act 62 of 2002

26. Scction 67 of the principal Act is hereby amended by the —

(check consequential amendments})
(a) 1insertion in subsection (1) of the following paragraphs after paragraph (0):

™ (0oAd) duties of a principal officcr;

(013) requircments and critcga for the determination of the fit and proper status of a trusice.
principal officer and any other person requircd to be fit and proper to perform any
function or duty in terms of this Act:

(0C) the conduct of clections for members of the board of trustees of a medical scheme,
including conditions and requirements rclating (o —

(1) oversight of election processes;
(i1) timing and location of elections;
(iii) processes for the nornination of persons standing for clection as trusices;
(iv) advance notice 10 members concerning elections and voting processes: and
(v) any other matter affecting the fairness of clections:
(oD) the sound opcration of risk equalization. including:
(1) limitations to the bencfits 1n_respect of which risk cqualisation will apply. as
contemplated in section 19B:
(11) the formula for the determination ol thc quantum of financial transfers. as
contcmplated in section 19K
(11) periods within which the Registrar shall make financial transfers to medical schemes,
as contemplated in terms of section 190(3); and
(iv) the amounts of administrative penalties as contemplated in terms of scction 19S(3);

(o) the determination of contributions for basic benefits and supplementary benefit options,

as contemplated in sccions 32F and 32G.”

¢h) 1nsertion altcr subscction (1) of the following subscction:

“(1A) The Minister may prescribe variations from the requirements of the regulations
prescribed in terins of subsection (1) to be applied to medical scheme products which cater
specifically for low income persons. provided that the variations so prescribed are —

(a; reasonably necessary to creaic conditions for ihe emergence of such medical scheme
products in the market; and
¢h) 1n the best interests of low income consumers.”.

insertion of Schedule 3 of Act 131 of 1998

27. The principal Act is hereby ainended by the insertion after Schedule 2 of the following Schedulc:
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“Schedule 3
TRANSITIONAL ARRANGEMENTS RELATING TO AMENDMENTS EFFECTED BY
MEDICAL SCHEMES AMENDMENT ACT, 2007

Definitions

“the amending Act” means the Medical Scliemnes Amendmeni Act. 2007;

“the principal Act” means the Medical Schemes Act, 1998.
Trustces

1. A person who. immediately prior to commencement of the amending Act was lawfully a trustee
of a medical scheme but who is not eligible to serve as a trustee of the medical scheme as a
consequence of amendments to the principal Act by the amending Act shall vacate such office
within a period of twelve calendar months after the cominencement of the amending Act.

2. A board of trustees which. immediately prior to commencement of the amending Act was
lawfully constituted, but which is no longer lawfully constituted as a consequence of amendments to
the principal Act by the amending Act shall, within a period of twelve calendar months after the
conuncncement of the amending Act —
(a) change the constitution of the board of trustees to comply with the principal Act as
amended by the amending Act; aud
(b) to the cxtent necessary. amend the rules of the medical scheme accordingly.

Principai officers

3. A person who immediately prior to commenccincnt of the amending Act was lawfully a principal
officer of a_medical scheme but who is not eligible to scrve as a principal officer of the medical
scheme in terins of section 57C of this Act as a consequence of amendments to the principal Act by
the amending Act, shall vacate such office within a period of twelve calendar months after the
cominencement of the amending Act.”

Application of this Act

28. Subject to the transitional clauscs contained in schedule 3 inserted in Act 131 of 1998 by section 27 of
this Act, the aincndments cffected by this Act to Act 131 of 1998 shall apply to all relevant contractual or
other business activitics or arrangements notwithstanding the fact that such contractual or other business
activities or arrangements may have been initiated or cntered into prior to the coming into operation of any
provision of this Act.

Short titic and commencement

29. (1) This Act is called the Medical Schemes Amendment Act, 2008, and coines into operation on a date
to be fixed by the President by proclamation in the Gazette.
(2) Different dates may be fixed under subsection (1) in respect of different provisions of this Act.
(3) Notwithstanding the coming into effect of this Act, financial transfers shall not commence untl such
time as the Minister of Health, in concurrence with the Minister of Finance, provides written approval
thercfor after consideration of:

(a) the adequacy of the sysiems in place in the Council for Medical Schemes to cffectively manage

nisk equalisation transfers;
(b) the quality of data available for purposes ol administering the risk equalisation fund; and
(¢) any other matter relevant to such approval.
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EXPLANATORY MEMORANDUM ON THE OBJECTS OF THE MEDICAL SCHEMES
AMENDMENT BILL, 2008

1. The Medical Schemes Amendment Bill 2008 (“the Bill’), seeks to amend the
Medical Schemes Act, 1998 (Act No.131 of 1998) (“the principal Act’) to provide
for —

(a) the establishment of a risk equalisation fund, and for the implementation of
risk equalisation among medical schemes;

(b) a benefit structure within medical schemes that reduces complexity and
facilitates greater cross-subsidisation across the membership of the
medical scheme;

(c) revisions to the governance framework within medical schemes to
promote improved corporate governance;

(d) certain measures to facilitate the emergence of risk-pooled medical
scheme products for low income beneficiaries; and

(e) various incidental matters.

2. CLAUSE BY CLAUSE ANALYSIS OF THE BILL

Clause 1

Clause 1 deals with definitions and inserts the definitions of basic benefits,
benefit, supplementary benefit option, financial transfer, material relationship, risk
equalisation, risk equalisation risk factor, risk equalised benefits, and the Fund.
The definition of principal officer is amended to make reference to the section
which places an obligation on trustees to appoint a principal officer (see
discussion of Chapter 12, Part 2, below).

Clause 2

Clause 2 amends section 7 of the principal Act, by extending the functions of the
Council for Medical Schemes (CMS), to include control of the management and
administration of the Risk Equalisation Fund (the Fund) in accordance with the
provisions of the Act, and to place an obligation on the Council to engage in
effective consultation in relation to the implementation of the REF.

Clause 3

The financial year of the Council is changed from 31 December to 31 March in
order to bring the Act in line with the requirements of the Public Finance
Management Act (PFMA).
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Clause 4

In clause 4, the Bill inserts a new chapter 3A in the principal Act, which becomes
sections 19A to 19S. The Chapter is divided into 5 Parts: 1: General Provisions;
2: Risk Equalisation Fund; 3: Information Required for Risk Equalisation; 4: Risk
Equalisation Methodology; and part 5: Appeals and Penalties.

PART 1

Section 19A
Section 19A makes it clear that risk equalisation shall apply to schemes and

schemes have a consequent obligation to comply with the requirements of risk
equalisation.

Section 19B

Section 19B provides for prescribed minimum benefit, that these are prescribed
by the Minister.

PART 2

Part 2 of Chapter 3A (sections 19C to 19H) deals with the institutional framework
of the Fund, with specific focus on ensuring proper governance, control and
accountability for the administration of the Fund.

Section 19C
The Council is required to establish a Fund, and open a bank account for the

Fund. The Council’s statutory requirements for reporting are also extended to
include reporting on the Fund.

Section 19D

The section provides that the money in the Fund shall be managed by the
Council.

Section 19E

Section 19E defines the sources of revenue which may lawfully form part of the
Fund.

Section 19F

Section 19F provides that the moneys in the Fund may be appropriated only for
risk equalisation transfers.

Section 19G
Section 19G provides for investment of monies not immediately required and for

unexpended balances of the Fund to be carried forward to successive financial
years.

Section 19H

Section 19H provides for separate accounting records to be kept by the Council
in respect of the Fund, and for audits to be conducted by the Auditor-General.



STAATSKOERANT, 2 JUNIE 2008 No. 31114 27

PART 3

Section 19|

Section 19l requires medical schemes to submit information to the Registrar,
which may be required for purposes of risk equalisation. The section also
protects personal information.

Section 194

Section 194 provides for various measures to allow for proper verification of
information submitted by schemes for purposes of risk equalisation, including:
the submission of additional information by medical schemes, reports by an
auditor, and conducting of inspections. Specific duties of auditors are also set
out in this clause.

PART 4

Section 19K
The section enables the Minister to prescribe a formula for the determination of
the quantum of financial transfers.

Section 19L
The section provides for the publication by the Council of information relating to
risk equalisation risk factors.

Section 19M
The section provides for the publication of information related to risk equalisation
risk factors.

Section 19N
Section 19N provides for the determination of amounts of financial transfers.

Section 190
Section 190 provides for the effecting of financial transfers.

Section 19P

Section 19P makes provision for the possibility of the progressive implementation
of risk equalisation to be determined by the Minister on the recommendation of
the Council. This would entail incremental annual increases in the percentage of
financial transfers that are payable, taking into account the interest of the
financial soundness and viability of medical schemes in general.

Section 19Q
Section 19Q provides for the Registrar to timeously provide medical schemes
with projections on financial transfers.

Section 19R

This provision makes it clear that if an appeal is lodged against a decision made
in terms of the provisions of this chapter, such appeal shall not suspend any
obligation to pay a financial transfer pending the outcome of an appeal.
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Section 19S

Section 19S makes provision for administrative penalties to be imposed by the
Registrar on medical schemes for any failure to comply with risk equalisation
provisions of the Act.

Clause 5

The clause provides for matters that must be included in rules of medical
schemes.

Clause 6
The clause provides for the deletion of section 29A of the principal Act which is
replaced by new section 32B.

Clause 7

Clause 7 introduces Chapter 5A which generally provides for admission of
beneficiaries. Following hereunder are specific provisions.

CHAPTER 5A: ADMISSION OF BENEFICIARIES

Section 32A
Section 32A incorporates the existing section 29(3) of the Act, without
substantive amendment, providing for open enrolment.

Section 32B
Section 32B incorporates, without amendment, the existing section 29A of the
Act, providing for waiting periods.

Section 32C
Section 32C provides for continuation of membership.

Section 32D
Section 32D provides for cancellation and suspension of membership.

Section 32E
Section 32 E provides for community rating by medical schemes.

Section 32F
Section 32F provides for contribution requirements for basic benefits.

Section 32G
Section 32 G provides for contribution requirements for supplementary benefits.

Section 32H
Section 32H provides for discounts for choice of provider.

Clause 8
The clause provides for a new heading to chapter 6.
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Clause 9
The clause provides for a new section 32J which provides for basic benefits and
supplementary benefit options.

Clause 10.
This clause provides for consequential amendments to section 33.

Clause 11
The clause provides for a new section 34A that provides for matters relating
services obtained from public hospitals.

Clause 12 .
The clause seeks to amend section 35(12) of the principal Act by allowing the
Registrar to act in certain matters without the concurrence of the Council.

Clause 13

The clause provides for changes references in section 36 to the now repealed
Public Accountants’ and Auditors’ Act, 1991 to the relevant provisions of the new
Auditing Professions Act, 2005.

Clause 14
The amendment to section 37 updates the standards for annual financial
statements to come in line with international Financial Reporting Standards.

Clause 15

References in section 44(2) & (3) to the now repealed Inspection of Financial
Institutions Act 1984 has been changed to reflect a corresponding reference to
the 1998 Act. Erroneous cross references in subsections (6), (7), (10) and (11) of
section 44 have also been corrected. These are purely technical corrections.

Clause 16

The clause provides for powers of the High Court in relation to flawed election
processes, these powers are now integrated in section 51 of the Act where they
are considered to be more appropriately located.

Ciause 17

Section 56 of the Act i1s amended by replacing references to the now repealed
Financial Institutions (Investment of Funds) Act, 1984, with references to the
Financial Institutions (Protection of Funds) Act, 2001.

Clause 18
Clause 18 amends the heading of Chapter 12 from “General” to “Governance”.
The Chapter heading “General” is reinserted by clause 23 after section 57 |.

Clause 19
Clause 19 inserts the heading for Part 1: Board of Trustees.
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Clause 20

The amendment to section 57(1), consistent with the governance model
described above, are intended to emphasise the governance role of trustees, as
opposed to management, by the Board. The amendment to section 57(2)
establishes the accountability of the Board to its members and, to the extent
provided for in the Act, to the Registrar and the Council.

Clause 21

The clause introduces sections on corporate governance In general and
specifically provides for section 57A, which provides for the composition of
boards of trustees and section 57B, which provides for duties of board of
trustees.

Clause 22

This clause provides for matters relating to principal officers in general and
specifically provides for their appointment, corporate governance, duty of care,
disclosure, and suspension and removal from office. It is important to note that
the amendment seeks to ensure that a principal officer or trustee who is
aggrieved by a suspension or termination, and who believes that it has resulted
from him or her duly performing his or her duties, or otherwise exposing
inappropriate or unlawful conduct, to complain in writing to the Registrar. The
Registrar then has a duty to investigate and, if there is found to be merit in the
complaint, invoke such powers as may already be provided for in the Act to
remedy the situation.

Clause 23

In accordance with the restructuring of this area of the Act, the Chapter heading
for Chapter 13: General is inserted by this clause.

Clause 24
The clause simply seeks to clarify the existing section 63.

Clause 25

Section 66 of the Act is amended to make provision for specific offences and
penalties in relation to fraudulent or obstructive measures designed to frustrate or
subvert the effective application of risk equalisation among medical schemes.

Ciause 26

The amendments to section 67 of the Act create enabling provisions for the
Minister to make regulations relating to additional matters.

Clause 27

Clause 27 provides for transitional measures in relation to trustees and principal
officers. It also provides for the short title of the Act and the fixing of the
commencement date. It also provides for a trigger for the risk equalisation
financial transfers to be in the hands of the Ministers of Health and Finance,
based on consideration of the adequacy of risk equalisation systems, the quality
of data for purposes of risk equalisation and any other relevant matter.
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Clause 28

Clause 28 provides for contractual or other business activities or arrangements
notwithstanding the fact that such contractual or other business activities or
arrangements may have been initiated or entered into prior to the coming into
operation of any provision of this Act.

Clause 29

Clause 29 provides for the short titte and commencement of the Act, that this Act
is called the Medical Schemes Amendment Act, 2008, and comes into operation
on a date to be fixed by the President by proclamation in the Gazefte.






